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kevited monafehy would be juſtly p eker rms of 
government [5], Pecs free ata e the forms of ; govern- 
ment muſt neceſſarily bel ore ere and flow, fo "hat in 
theſe the ſame ſecrecy cann we we be kept, ne the ſame diſ- 
patch made, nor the ſame adi of meaſures always. | Mued ; 
and if men could be ſure of having at all times wiſe and good 

princes} WHO would make 4 right! iſe of their potent and would 

take care to have miniſters of the like capacities and difpoſitions, | 
the wiſer part of mankind would always prefer an abſolute: 
monarchy before any other kind of government: but whoever 
hopes. to ke theſe things conſtantly, in the uſual cdurſe of the 
world, will be, for the moſt part, diſappointed. Human nature 
is ſo Habe to be corrupted, that, when a prince can — 
wills, he is too apt to do that which he ought not. 

Ir an abſolute prince be ſometimes good natured, he may for- 
bear doing cruel or oppreſſive things, and make no breaches upon 
the liberty or property of his ſubjects: but, as Brutus faid to Czar, 
« Quid fi nolit fc]? ?” The very apprehenſion of this is ſufficient to. . 
— a man's ſpirit, or keep him under an inſecurity inconſiſtent 
with happineſs. It either cramps and ſtints him, as Longinus ob- 
ſerves, or elſe it gives him ſuch a ſecret uneaſineſs (on his own ac- 
count, or that of his country) as is ſufficient to take off the reliſh of 
all other enjoyments. 

Tux nobilityef France (at leaſt ſuch as were ſo befote they were 
enſlaved) who, that they might domineer over others and ſerye!a 
preſent turn, ſuffered the crown. to uſurp all the liberties of the 
people till they were quite maſtered, were, at length, brought 1 
under the ſame tyrannical yoke with their inferiors: and, I believe, 4 
there are but few of the principal nobility of that nation, not ex- Y 

. cepting their great officers of ſtate, who do not envy. us here ſos 


ot 


151 6 L Autors abſolue eſt le 2 for moyen Je rendre un etat foriſſant et re- 
<« doubtable a ſes enemis.“ Teſt. polit. Mr. Louvois, part ii. p. 382. © L'Autorite 
limite du ſoverain, et celle des republiques, ont plus des mauvaiſes cotes, et ſont 
<< ſujettes 2 plus des factieuſes ſuits Jo Vetat, « et 3 le peuple, que n elt le _ 
voir arbitraire. Ibid. p. 383. 

Le] Tull. Epiſt. ad Brutum, lib. ii. 
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Tract Tl, Of Liberty in fulieiali Prigerdinge;” Gr. 3 
our Sendai“ andren in wen at the. flovery Which they! e. 
under La]. 17-208 3 368% e by 19168 2100 21 eee e 
Fox Aae ee ee mate bo here oxpe ease, or obſerved find 
hiſtory, the miſchiefs reſulting from abſolute moparchies, have 
ſometimes gone into Ariſtocracies; and; When they were weary of- 
them, at length even into Democracies hoping that, when the 
people governed themſelves, their) iotereſt would lead them to do 
N it well. ” tor both. theſe forms have been found to be attended 
| with great inconveniencies [2},; ſo that in Greece, where they had 
22 kind of governments with various limitations, the beſt writers 
lities came to fix upon a limited monarchy, with! a mixture of 
——— and Democracy, as the moſt expedient form /]. And 
they had accordingly models of this an EEE eee | 
: other places. 4] 
Tur northern nations alſo fired upon this Fn as abamott « ex- 
80 both for liberty and for conqueſt. But L will venture to 
affirm that neither among the antients, nor among the moderns, 
was there any goternment better formed upon a balance of its 
ſeveral parts, for producing and preſerving the happineſs of a nation, 
than that of England is at preſent. Some of the Gothic nations 
were, at ſirſt, upon models much like to that in our nation about 
the fame time; but theirs ſohn began to be corrupted, and went 
on growing worſe, while that of England, by the ſteps I ſhall . 
hereafter: obſerve, improved: ſo that in the time of our Ring { 


1 


Edward IV, that judicious and impartial writer; Le Sieur des Ee 
Comines [g, preferred England to any other nation in point of, go- 1 : 
vernment. n if this was true then, it is much more ſo . 5 


8 4 
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a 1 in 1 2 85 of Otanes, fays,. mat « 5 9 ace £ fans fein cor- 
« rumpt facilement Phomme le plus er et le depoville ge Jon meilleurs qua- 28 
« ljtes.” Ramſay on Government, p. 96. Nee 

ſe] Ramfay's Eſſay on Civil ö the Perfan Grandees Arguments 
a Atiſtacracy and Democracy. |, r + , "(I 
U ] Plato, in his Politicus, ſays, Maserxis vH * | 
4. apign WET. | ? 
fg] Et ſelon mon i atth ya entre toutes les 3 dont j at ai 

* cognoiſſance, où la choſe publique eſt mieux traitee, et od il I 

<« ſurle * nne 2 0 lib. v. p. 41S. ; ub 21t00we1 >. 
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ben che greateſt ineonveniencies are remedied, and the ſtate of 
our liberty! is much improved beyond what it was at that time: 
 Meſſ! Boulainvllliers and Monteſquieu make no difficulty of on 
ing it, and ſo does Voltaire [5]; Dy! that the reaſon for ſo doing 
may more clearly appear; I ſhall ſpecify the prineipal branches of 
our civil liberty, as they ſtand at preſent, and occaſionally note the 
great advantages we have over other g as well as over this 
nation itſelf in former times. MELT 
IN treating of the freedom of ſubjects in England; the ung hit 
comes naturally firſt into view is, the ſecurity we have of not be 
long detained: in priſon (in eaſe we be at _ time committed to 
it) without juſt cauſe or due proceſs of law. heap en _ 
reſpect, differs not a little” to our ad vantage 2 thoſe 
other ſubjects in Europe. 7505] 
IEE not inform the public how every whce during is able 
to be treated, in caſe he falls under the diſpleaſure of the court, 
about matters of ſtate: without any charge made againſt him 
| yo oath, or any examination taken of him by a magiſtrate,” an 
order or writ. wy the ſignet royal. is ſufficient to cauſe him, 
whhaver: his rank or quality is, to-be not only arreſted, but car- 
ried inſtantly away to any priſon in the kingdom, and there to By 
kept in the cloſeſt confinement, without any means of procu 
his liberty, as long as. the court ſhall think fit to deny it: «URS 
able he might. be to give ſuch proofs of his innocence; as would. 
be ſatisfactory to impartial judges, it his friends, or agents, were al- 
lowed to come to him, or he had the uſe of his papers and: know 
| ledge of his accuſers. He may be incapable of doing this when 
ſecluded from all correſpondence, and when he is not ſo much as 
examined at all. At this rate, he may continue fbr a number of 
years in doleful ſolitude, to the great. impairment of his health, = 
diſorder of his: eſtate: and if at. laſt he gets out, he has. no remedy ; 
no action of falſe impriſonment, or damages. The miniſters, by | 
whoſe procurement: perhaps he was impriſoned, are lafe under the 


6c 11 me ſemble à moi que, 3610 y aun government, dont on err hes 
jours propoſer pour modele la ſageſſe, c eſt celui d' Angleterre. La le parlement eſt 
« Parbitre du peuple, et du roi; et le roi a tout le pouvoir de faire du bien, mais i 
en a point pour faire du mal.” Voltaize, Antimachiavel, p. 222. 


. royal. 
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royal prerogitive;; Now: what opportunity, and what temptation,” 
this may give to ill miniſters to-procted! thug: againſt perſons, with 
Wham they ate diſplesſed. may be -eafily; cobceived; and in fact 
how often it hath done ſd the hiſtories of France afford us 10 
many examples, that I need not quote any particular ones. 
Ir may be more material to obſerde, that tłe nobility 100 Per 
liaments tho that kingdom, very ſenſible of the hardſhips which an 
abuſe of this power has brought upon them, have, at different 
times, made remonſtrances againſt it [a. La the beginning of the 
reign of Lewis IX, about A. DP. 1226, the greateſt part of the no- 
bility requeſted Queen Blaneb, who- was mother and guardian to 
that prince, “That, according to the cuſtom of France, againſt the 
time of his coranation;; all perſons in; priſon, eſpecially the 
« counts of Flanders and Boulogne, ſhould' be diſcharged, who, in 
violation of the liberties of the Kingdom, had beeh kept under clöſe“ 
* confinement for twelve years together. The queen: ſoon after 
in an aſſembly of the ſtates, ſet free theſe impriſoned lords [4}. Bur 
her doing it availed little towards the liberty of, the cſubjects; for 
the practice of impriſoning men at the will of the court went on as 
before, The Cardinal de Retz [#] tells us, that by lan ancient or- 
 dinance made by ſome. of the kings of France at the requeſt of the- 
ſtates of that kingdom, it was provided that no one in it ſhould be. 
kept in priſon above three days without. being examined: by proper 
authority ; and the parliament of Faris, in its conteſts with the 
court in 1648, made a new declaration to chat purpoſe, which the- 
court was at that time obliged to allow. But it produced very 
little effect, for the courts after It; had gained i its point upon the 
parliament, ſtill practiſed as it, did before: it impriſoned men on 
what occafions;.and for wha times, it pleaked, Without.allowiog: 


L doe HE gh {ove}. Þ 
(ij Matt. Paris in Hen. Ui, eilt. Pas 1640. p. 2435 . De Boulainvilliers. 
Etat de 1 * tom. lit; p. 332• ee of oa ancient parliaments of 
France. * 
[4] Count Boulainvilliers, Parliament of Ws p. 58. e only the count of 
Flanders was ſet at liberty, and that he was forced pay * ſum for. it, towards- 
the charge of the king's inauguration. . 
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114 -- ten any on which practice it continues to this day: As . : $ 
{jj Alle che bean of Spain, abd all other abſolute princes in Europe. a 
Ii Turk have been times whencthis ſame power has e 1 
1! and with the: like: rigour exerciſed, by the kings of: England; not A 
| | that there was any juſt ground in law:for-it; for the antient Saxon 5 
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conifit tution allowed men to be bailed in all caſes. By the com- 
law, anciemtly,- ſays: Lord Ocke aj, a man accuſed or in- 
dicted of high areaſoh; or of any felony whatſoever, was bailable- 
upon good ſecurity; f that che guol was only his pledge and 
ſurety who could find no other : for the law of Laclaol, ſays the 
ſame learned author, is a lay of merey, chat the innocent ſhall 
worn or waſted by long impriſonment, but [ſpeedily come 

to his trial, and that . N for criminal cauſes my 

dealt withdt. 21H 1 43 5 50 at on Gol org f Brig 2ySHng Fl to tete 

Bur after the Notrhan conquelt it was provided, wars not only 
in the caſe of homicide and high treaſon, but in moſt other eri- 
minal cauſes; the offender was: not bailable [el. And even when 
inviboonit perſons were ' committed and detained in priſon; they 
were obliged to ſue out writs, De odlo et atiu, from the court of 
Chancery for their relief [o]. Several of our kings after this 
ara had little regard to the part of the common law, but, on the 
lighteſt pretences or unjuft ſuſpicions, impriſoned men of all 
ranks, and kept therm in confinement as long as they pleaſed. We 
are told, for inſtance; by Roger Hoveden; that, among the perſons 
who were ſet at liberty upon Richard the Firſt's acceſſion to the 
throne, there were all ſuch as had been taken and kept i in priſon 
at the will of the king, or that of his juſtice, who were not con- 

«« fined Pang a legal proceeding by the county or hundred, 


„or by appeal; Whieh paſſage manifeſtly implies that there 
were conſiderable numbers of perſons in that condition. The 


— —— — — 
— 2 AS 2 — 
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fame kind of tyr ſters of Fing: 
(u] Coke's 2d Inſt. p. 189. r Reals Me: 
[#] Ibid. p. 42. 186. Beete 2 


e] See an account of the writs . odia ef atia, 5 1 Bacon- s je ERS, of was 


land, par. I. p. 168. By the ancient law of the land, villains might be impriſoned 
by their lords without cauſe, Cotton's Poſth. 224. 


$2 7 
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Henry 


5 2 of 7 T's 1 i 4 

/ Lueg in edis Proverdings, 
Jong, 895 1 7 een the Barons, in,Ki I 

165 of having. the ſame power to i im- 


NC, , Were. very gel 


1 ws 3 4 


pi peri at their will, fo r.treſpaſſes done in ir 2 5 and 


« 4 


15 but che King, would not grant it e, 


t no freeman ſhould be taken or impriſoned... Nei- 


20 ther 15 the king I, will we go or ſend upon him, unleſs 


2 


bs 15 the May adgment o f his peers, or bod the law: of. the land,” 
A e this charter was 


he 1 4 cc that very many 92 of "hs 2 1 5 
om ted by the king's 5 
C miniſters, to divers priſons, as if they had been 3 the 
0 © meaneſt degree, therein to be kept. Of whom ſome died in 
40 priſon with hunger, or grief, and the weight of their chains. 
From others they extorted at their pleaſure, infinite ſums of 
«© money for. their ranſors [z] Min This peech,. with the notoriety wy 
of the facts, had ſuch an influence upon the parliament. that they 
inflicted ſevere puniſhments upon ſome of the miniſters and others. | 
Turs: interpoſition of the parliament kept the miniſtry in order 


„ without any guilt. on their, part, been 


* ſome time; but in Edward the Third's time the like practices 


began again, and many breaches were made upon the — of. 


the ſubject; but ſo concerned was the nation to preſerve this great 


bleſſing, and fo vigorouſly did the parkament enforee their re- 


monſtrances to that prince, that a new act was gained! in confirma- 


tion of it. For, in the fifth year of the reign of Edward. III, ch. . 


it was enacted, * That no man from henceforth ſhall be attached 


« by amy accuſation, nor forejudged of his life or limb, nor his. 


& l e 2 8 


C ds nor chattels, ſcized into Md hands, 


| 125 1 Null nber bo di; 5 vel impriſonetur—nec ſuper eum ibimus, nec 


per eum mittemus, niſi per legale judicium partum ſuorum, aut Sa legem: terre,” 
lag. Char. Coke's 2d Inſtitut. P. 45. 


SEM. 


Wo See Echard's Hiſt. vol. 3 p. 3 i EY 7 WE I 0 "cif IF 5 £3 | 6 22 N | | 
Le] Petyt. Miſc, Parliament. Lond. 1680, in the A 
1 «© againſt 


* ; 
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4 10 theſe , the great charter a, 9 Henry mn, 


anted ang 9 8 | 


* * 


3 1 TEMPORAL LIS ERTL. ban. 


3 againſt the form of the great charter, and the lay of th the land,” n 
And again in the twenty-fifth year of the ſame reign, 1 there Was an- 
other act made more full and expreſſive, for it 5s, * That from 
* henceforth none ſhall be taken by petition o or ſug geſtion, thade to 
« our lord the King or to his council, unleſs it be by indictment 
* or pteſentment 5 his good and lawful peop le of the ſame 
* neighbourhood where fack deeds be done, in due manner, or by 
4 proceſs made by writ original at the common law: and that if 
. any Ax; be done againſt the Tame it hall be holden for 
. none [u].” Ag ain, in the twenty-eighth * of this reign, it is 
enacted, <« That By man, of what eſtate of condition that he be, 
* ſhall be put out of land or tenement, nor taken, nor impriſoned, 
4. nor diſinherited, nor put to death, without being 'bron ght in 
is anſwer by due proceſs of law [w].“ Alſo in 38 Edward III, 
©. 18. it is enacted, that, when ſuggeſtions hes made by any 
perſons againſt" others, the former ſhall find ſureties before the 
Fing's grand council to purſue their ſuggeſtions, and incur the 
e fame pain that the other ſhould have had if he were attainted, 
e in caſe their ſuggeſtions be found evil; and that then the pro- 
t ceſs of law be made againſt them Wichddt being taken and impri- 
«« ſoned againſt the form of the ſaid charter and other ſtatutes il.” 
And yet again 42 Edward III, ch. 3. at the requeſt of the 


e oy their Fe, * forth i in this Fanden t, to 


(4) Sir Robert Fwy Poſth, p. 227, bh 5 this 105 was Nude upon che 
commitnient of divers perſons to the Tower, no man yet knoweth for what. 

Tw] See 3d Bulſtrode 47. Hales's Hiſt. P. C, ch, 13. b. ii. p. 105. ſays, that 
; regularly all courts and perſons that have judicial power, by the common or ſtatute 
law, for che conſervation. of the praces have power to grant warrants for Arceling of 
Felons. .. -- B10 ON TORT E YETI: 

[x] Bates, 4 in his Obſervatigns. on. Magna Chants, and the FI) Statutes of 
F III here quoted, ſays, that the dueſtion will be, What i is the law of the land ? 
For, if theſe preparatory arreſts of felons be not againſt the law of the land, then 
they are not reſtrained by theſe ſtatutes : and he delivers it as has. opinion, that i im- 
pꝓriſonment before indictment is ſurely lawfyl, and not within the reſtraint of Magna 

Charta; and if ſo, then ſurely arreſt is much more lawful, for it is but to bring 
perſons o an examination, in order to their commitment, bail, or diſcharge ; and 
2 is no greater record of their commitment than of N arreſt, Hiſt, P. C. 
ch. 13. b. ii. p. 10 DE” Pack hg, SE deer; 

:: debentures ub dee 


* * 


„ Of Titerty' m Fullitial Proctedings, Sc. 3 
r eſchewe the” tniſehiefs and damages done to divers of his com- 
. Honers/ by falſe ateuſerb, which oftentimes have made their 
. acehſfatiohs more for revenge and ſingular benefit than for the 
r profit of theting ov of his people; which accuſed perfons ſome 
« have Been taken and fometime cauſtd to come before the king's 
« council by writ, and otherwiſe, upon grievous pain againſt the 
6 law; it is aſſented and accorded; fort the good governance of the 
er commons, that no man he put to anſwer without | preſentment 
ec he fore juſtibes, or matter of record, or by due proceſs and writ 
« original, according to the old law of the land; and if any thing 
« from henceforth he done to the? Ln it ſhall be void in the 
ce Ady, and helden for error 


* 


ONE would think that here had bore e ee Gare this 
zoint of liberty, and, indeed, we find hardly any more complaints 
About grievances of this kind for ſome ſucceeding reigns; but, 
after the civil wars between the houſes of Vork and Lancaſter, 
there was ar act of parliament paſſed that juſtices of peace ſhould 
mne of indictments [y]. In vir- 

tue of Wich — and — roceec flee: -- Their manner 
was to eauſe diver: | 
fo far —.— 
| voor grapes thicir anſwers, panes — to lan- 
6 guiſh long in priſon, and by ſundry artfull devices and terrors 
« to extort from them great fines and ranſoms, which they termed 
«| compoſitions and mitigations x The high-commiſſioned- ec- 
cleſiaſtieal court, erected in che reigus of Edward VI and Elizabeth, 
to enquire of, and provide againſt,” papiſts and heretios, had a 
power to fine and men ; hen Wee practiſed 
Waun, caſes * $1205 ist bid bro 


* 
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Und Ser dhe aft xx Henry VIE cn. 3. which is not in the atute hooks, but i in 
Coke s 4th Inſt. p. 41. 


Th = 
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„„ OF TEMPORALLABRATY: NIE 


Bur great complaint was made, in the latter of thoſe reigns, by 
ler, That divers per- 

4 ſons were committed, at ſeveral times, to ſeveral priſons, with- 
e out good cauſe: and, upon writs ĩſſued out of the eourts of law: 


all the judges, and the barons of the excheq 


« for their diſcharge, they have been again. impriſoned, by ſome- 


* noblemen and. counſellors, in ſecret, priſons, or. lawful office, ſo- 


« that the courts; did not know. whither to direct their writs. for. 
« their. relief; and ſerjeants and others of.the., courts. have been- 


=” impriſoned. for executing ſuch writs: and though after upon. 


«<-theſe the judges; had declared under their hands againſt. ſuch. 
* practices as/illegalz and that the cauſe of commitment, ought to. 


(caungi, We: 


« be ſpecified in any warrant from the queen and 
«. did follow. i in that reign more quietneſs than before 174.— bo 
Yet, ſtill the ſame claim was continuedꝭ and: carried ren 


tion, on the pamiof, the crown, and the judges did not continue to. 


ee it. or bl Vun. n effect; for, King, — the; Fut 8. 


mito men . — impunity : 2 at laſt, the jodaw — eis ess 


in Weſtminſter- hall, that the crown. and its miniſters. might law 


fully impriſon and detain men in cuſtody, in ſeveral caſes, which. 


before were diſallowed. For judge Doderidge ſays [e], That 
* the king may, by his abſolate power, commit a nobleman to pri- 


« ſon, durante beneplacito uo, from whence, he. cannot. be diſ- 


« charged. by bail or mair r nor by the common writ de 
4 bomine replegiando. by the ſame. power it. is, if a nobleman. 

pe committed to priſon by the king's. council, for they ace in- 
4 benen to his highneſs, and do command as with the. king's 


% mouth.” And in 3 Carol. I, term Michaelmas,, Lord. Chief 
« by the mouth of the Lord Chief Juſtice, their unanimous opinion, 


« that Sir John Corbett and others, who had been brought into the 
« King's Bench, by the warder of the Fleet, and the cauſe of their 
commitment and detention ſhewn to be per ſpeciale mandatum 


' [4] Lord Chief Juſtice Anderſon's Reports, p. 297. in the Mid: Temp. Libr. 
Le Treatiſes uf the Nobility, p. 159. edit. Lond. 1658, , 


0 of . 


* 


Trad. Of Taherty in albu, 
dunn regits without aſſtgning an) eher 


25 | »: 3 %* 4 
en 
Cc f F 


bailed but remanded-to-prifon' EA,! 183d ofi1 1 hok e ee 


Therefore, in vindicating- this Went Seide 0 liberty, the' en 5 
itual and temporal, and the commons of England, in parliament 


. in 1627, 3. Carol. I by their joint petition! to that 
prince, declared and reque 


ſted, as their birth · right, that no free- 
man ſhould be taken or imprifoned, or be outlawed or exiled, or 
in any manner be deſtroyed, nor difinkerited;nor put to death, with- 
out being brought to anſwer by due proceſs of law [el. To which 
the king anſwered; without any ſaving of the rights of the crown, 
Soit droit fait' comme il e dehrd f J. And N We are in- 
formed that this bill of rights paſſed into an act Il. 3. 
Bor as there were afterwards ſeveral illegal comlttitenints afl 
impriſfonments/ during the courſe of this reign, and the following 


uſurpation, and in the next reign there was a great diſpoſition in 


the miniſters to extend the royal prerogative; and as ſheriffs, 


gaolers, &c. often uſed oppreſſive delays, even on frivolous excuſes, 


which were very expenſive to. priſoners, before they wauld make 
returns to the writs iſſued out for their relief, it was therefore at 
laſt found neceſſary to ſettle this matter once for all; in the noted 
ſtatute of 31 Carol. II, called the act of .Habeas Corpus. Where 
in it is provided that, in the caſe of any perſon not impriſoned for 


treaſon or felony, ſpecially expreſſed in the warrant for his com- 


mitment, if a writ of Habeas Corpus ſhall be brought on his be- 
half to the ſheriff or gaoler, and due ſecurity given for payin ig the 

charge of bringing, and, if need be, carrying back the priſoner, 

and for his not making an eſcape, that then he ſhall, within three 
days after the ſervice of the writ, be brought before the lord chan- 
cellor, or the judges of that court from whence the writ. mall 
iſſue; and the true cauſe of his impriſonment ſhall to them be 
certified, unleſs he be committed in any place above twenty miles 
diſtant from the place where ſuch court or perſon is: and-if it * 
een miles, and nat above a hundred miles, then he is to 


14) State Trials, vol. vii. p. 140. - 141 Engliſh Liber. p. 180. 
1 /. J Ibid. p. 185. | [8] a the Bill of- Riga in Rapin, = 
5 .£ 2 be 


ment be Made out o term time, 
prifoner's behalf, to the lord chancellor; gerd keeher; of any of the 
king's juſtices or barons, of che degree ef the ebif; and the Trid 

lord chancellor, judge, or biton, upon viewing 4 copy of their cb 
mitment, ot upon oath made that d ebpyſef it Was demed; Han 


grant a writ f Habeas Corpus, under the Teal of the Chf Were 


he is a judge. Upon which writ directed” to the gacler, andre. 


9785 immediately” efore the ſaid judge 
of any of the ſaid courts, che Keeper of ith 
times before expreſſed, bring the ptiſoner b 
or ſome one of the judges, with the true eatiſes of his 
che commitment is for a matter in Which ui is not allowed by 
law, ſhalt diſcharge the ſaid priſoner from hib imprifoncient,4ipon 
his recognizance with one or more competent ſureties, for His 
appearance at the King's bench the term following, or at the next 
affizes, or gadl delivery, of TH equity, city, or place,” where the 
cominitment was made, and ſhall certify che Laid Witt er che 
return theredf, and the Fecognizanee into the ſaid cout 
appearance is to be made. Provided that the priſoner hath not 
| 1 neglected, by the ſpace of two whole terms after His 
mpriſonment, to pray an Habeas Corpus for his enlargement; 
For, in caſe of ſuch neglect, he ſhall net have any "Habeas 
| = Ih granted in vatation time. If 1 © Keeper ſhall neg- 


„or any other Judge 


lect or refuſe to make ſuch returns, or to bring the bodies af the 


5 55 within the time before ſpecified; or ſhall refuſe to deliver, 
in fix hours after demand, to the priſoner, or any perſon ap- 
Ping & on His behalf, a true eopy of the warrant of commitment, 
die Thalll forfeit; for the firſt offence, to the party grieved 1000. for 
| the ſecond” offence 200 J. and ſhall alſo be incapable” of holding 
his office any longer. If any priſoner, diſeharged by virtue of 
this act, Mall be recommitred by any one, that latter perſon Who 
has made the freſh. commitment, or any one who knowingly aids 


him in it, ſhall forfeit to the Party grieved 500 /. In caſe that 


we. a priſoner, 


e wide an dn 


s priſon HmAII; within the 
r e che lord chaneellef, 


upon the ſaid chancellor or Judge, uneſs it äppears that 


where the 
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tant in the ſame, ſhall be ſent pr 
place beyond the ſeas. f If he be, he ſhall have an Action of Fl 


too long kept in priſon: he muſt ſoon be brows 


by e hey nt ar maar! pirate UF 1 


or ook ret ſhall in 1 0e court, eee 72 65 k 
term, pray to be brought to his trial, and yet ſhall. not be indiQct 


ſome time in the next term, ot ſeſſions: of Qyer and TeHniner, 
the judges, upon motion made te them in open court the Taft Yay 


of the term, are obliged to ſet him at liberty upon bail ; mile (s 


it appears upon oath that the keing's witneſſes voud nõt be pro- 
duced in the ſame term: ani if he ffiall not be indicted and tried 


the ſecond term, che ſhall be diſeharged fr6m His impmfenneht. 
No priſoner ſhall be removed from one frifoti or eiſtody te another, 
without an Habeas Corpus, or ſome other legal wvrit or Warrant, 


except in caſe of fire, infection, or other neceffity. If any perſon 
Gems, or acks under, a warrant for remeving 4 priſoner eotitrary'to | 

this act, he is liable to the pains and forfeitures 'a 
If the lord chancellor, or any of che judge ges, all refuſe ito grant 4 


writ of Habeas Corpus, upon due apt hey mall forfeit 


ve 'mentioHed; 


$500. to the party grieved. No ſupject of this realm, and inhabi- 
iloner into Scotland, or Aint any 


unpriſonment againſt all perſons concerned in itz of whom lie hall 


recover treble coſts beſides damages, which laſt ſhall not be leſs 


than 300 l. And every perſon who- ſhall make or ſign a warrant i 
for ſuch impriſonment, and be lawfally/convitted «thereof Mall be 


| henceforth diſabled to bear any office of truſt or p ofit in this king⸗ 


dom; ſhall incur a premunire; and be ins pal : "any! pardon 


from the king, his heirs, or ſucceſſors. 13 THO WAT 1H 


By theſe provi iſions, effectual care is We. PRA 116 ang Hall be 


ght to his trial, 
t every innnocent man under ſuſpicion mould earneſtly 


which is-wh 


defire. In the mean while, it is one circumſtance of no ſmmall 4. 


vantage, that the certainty of 'a man's being ſoon 1 brought to tial, 
or even a probability of being at arty time brought befbre the court 
uſage in priſon, 

Os likes. ? 3 £1 S 72 tte 16 Akte! * Oln 
[Þ] And bail in this and all other caſes ought not to be excelive ; ſee the ſtatute | 
of 1 Willjamiind Mary. COTS: (1927. 
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in 3 Figs a Pe: countries; ay were, ee * 
1 57 Four own. Ar bþ ph tte. Narr Nn mne ene Kl 
Menskzus de Domines, ſpeaking ol. Lewis Xl of Frances ſays, 

% That he cauſed ſeveral cruel priſons to be made, ſome. of iron, 

V and ſorae of wood; but covered with iron plates both within and 

h ce without, with, terrible cages about eight foot wide, and ſeven 
« foot high. In one of-which, this author tells us that, be himſelf 

<< was impriſoned, for . eight months together, under Charles the 

ee Eighth, and had reaſon to curſe the, inventor of them [i].“ 

Thele were things. of an uncommon ſort ;. but from |Kenneville's 

hiſtory of the Baſtile, we find that, in that and other of the uſual 


upon the priſoners ; $: particularly. locking their feet in a moſt dia- 
bolical ring, with a thick heavy chain, and a great globe of iron 
unreaſonably weighty, which engines were called the king's nets. 
«« Neverthdeſs,” ſays that author, . I have ſeen many eminent men, 
60 for the moſt trivial offences againſt the court, in theſe priſons, with 
* thele nets about their legs HI. And it may eaſily be conceived, 
that men of ſuch diſpoſitions as keepers. of priſons often are, may 
yex and outrage their ,priſaners, when they know it will not be 
diſagreable to dei r nun. or When it will ſerve. to gratify their 
on ill paſſions, | eſpecially, when they nom: mas abuſed; _—_—_ 
can have no —— of complaining. 
I England, Bracton ſays [4], it has 3 an ancient; maxim 
of our law that the priſon, is for cuſtody, not for puniſhment. 
And another author ſays ben]. And becauſe it is forbidden that 
none be, pained before judgment, the law requireth that none 
« be Put to tercors, nor in any horrible or dangerous place; 
«« but it is law ful. for gaolers to fetter thoſe they doubt, ſo as abe 
& fetters weigh: not more than twelve ounces,” 
Bpg notwithſtapding this, we have bad inſtances, i in our n 
Ez reat gruelties and hard@hips exerciſed. upon perſons in 
SR * | ng Johp cauſed Geoffry Arch-deacon of Norwich to 


(41 Mem. b. yi. p. 401. ; The edit. [4] Fleta, lib. i. cap. 26. p. 3% 
LI Lib. iii. cap. 6. fol. 105, [n] Mirror. Fr. edit. p. 130. chap. ii. ſet. 9. 


be 


priſons in France, there were very great hardſhips frequently. put 


Oo 
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be impriſoned, and put in bonds, and, in a,few days, a leaders 
eope to be put upon him; with the preſſure of which, and for 


want of victuals, he ſoon died [z]. In Richard the Second's reign, 
an Iriſh monk, having accuſed the duke of Lancaſter,, and being, 


impriſoned in order to make good his charge, was, by the duke's 


procurement, cruelly. murdered, . In this; time likewiſe the duke 
of Gloceſter was killed in a priſon. at Calais. And theſe eruel- | 
ties were practiſed, not only. at the. command of the kings and their 

miniſters, but even the gaolers have. been. audacious enough to 

make a practice. of. putting great hardſhips upon their Priſoners, 

in order to make them become appealers, i. e. to accuſe other per- 1 
ſons. of certain crimes, by which means the gaolers would come to 
have the cuſtody of them, and profits of their goods, It is there 
fore provided by 1 Edward III. ch. LR that the juſtices of aſſige 
ſhall enquire into ſach. compulſions, puniſhments, and torments. 
Again 14 Edward. III. ch. 10. in order to prevent ſuch practices, 
it is enacted, that the ſheriffs ſhould have the cuſtody of the gaole, 


and ſhould pht in ſuch under-keepers. for whom: they. will anſwer. . 


And for any keeper to make a.priſoner, whom he hath in his. 


ward, to become an appellor againſt his will, is felony. Bra d0n 
ſays l. « Solent præſides in careere continendos damnare, ut in 


e vinculis contineantur; ſed. hujusmodi interdicta ſunt a lege, 
* quia carcer ad continendos, non ad puniendos, haberi debet. . 


Therefore ſaith Lord Coke [y every impriſonment i Is - taken, and 1 
deemed in law Duritia, dureſſe. A little addition to it by. the goaler | 


{$$ L 


is too great dureſſe. And ibid. if the goalerdæceps the priſoner more 
ſtreightliy than he ought of right, whereof the priſoner dieth, this 
is felony in the goaler by common law. And this is the cauſe 


why, if a priſoner dies in priſon, the coroner ought to ſit upon him, 4 
and, by verdict of twelve jurors, determine ame foul frieans 


had been. nſed in order to bring him to his death.” i 


A MAN therefore is ſafe, during his being in cuſtody ; 35 Aud en 5 


his trial is to en, he bath the grant acloangags of being ed A 


* Brad. Hiſt, England, P- "I 12 Lib. ! my e. wo n 
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by bis country, mat is, by men of the ſame order and condition 
With himſelf. For firſt, the bill of indictment, againſt him, muſt 

be found by the grand jury, conſiſting of twelve or more gentle 
m n, or freemen, of ſubſtance and credit, in the "county Where the 
fact is ſuppoſed” to have been committed 2]; who, being ſworn 
to make true preſentment, upon examining witneſſes, or weighing 
. - other proofs that may have come to their knowledge, are either 

to allow / or reject the indictment, as true or falſe: in doing which 

at leaſt twelve of them muſt agree together []. Unleſs they do 

this, the party indicted cannot be put upon his trial by the petty —_— 

Jury LJ. Now this is of great advantage, in order to prevent an 2 

innocent perſon- s life or reputation from being brought any further 9 

into Hazard, if they do not find the bill; which it cannot be on 9 

- that ſame Hane It is enacted by 23 Edward E called Dk 4 
Atticuli ſuper charta, cap. 9. that the werft ſhall put into inqueſts 9 
and juries ſuch as be next neighbours, moſt ſufficient, wolf leaſt = 

| cafpidions. And by 23 Edward TH. ch. 6. that juſtices of 'aſfizes = 

ſhall have conindiffions ſufficient to enquire of ſheriffs for putting 7 

into pannels jurors ſuſpect and of evil fame. It is further enacted 
. by 5 Edward III. that all pannels ſhall be made of the next 
| "neighbours, which ſhall not he ſuſpected nor procured. And that 1 

the tulniſtets who act contrary thereto ſhall be puniſhed before the C 

joſtices ho take the inqueft. But the” principal ſtatutes which 9 

5 Kha W the return of grand juries are the 11 Henry IV. ch. 9. _—_ 
anck 3 Henry VIII. ch. 12. The formet of which, reciting that 9 

: peels nor guilty had been indicted by confpiracy, abetment, &c. =_ 

EnaQs, that a warty tare made ROW 9 germane 5 — 1 9 
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r] During the old Saxon . 150 be made by any one legal 

perſon, See Bacon, P- i. p. 54. but after wards in order to prevent perſons being un- 1 

duly. gandered, and put upon trial for their Hives, the Mirror ſays, that Henry I. or- 1 

jihad, that no man ſhoald be tried without an indictment made by twelve perſons. 10 

7 By sg Edward III. ald 42 Edward III. it is enacted; that, for preventing miſ- 

chiefs done by falſe accuſers, none ſhall be put to anſwer unleſs it be by indictment 

of gad and Wivfil-people-of the ſame neighbourhood where ſuch deeds be done: 9 

Engliſh Liber, p. 254, See ibid, p. 2 's 5. and 258, the duty — of = — - 
10 5 of 1 
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of the king's awful liege people! returned/by the ſeriffa, without 
any denomination to the ſheriff, made by any perſon, of the names 
which by him ſhould be impanneled. The latter of theſe ſtatutes, 
having recited, That many oppreſſions had been by the untrue 
* demeanor of ſheriffs, and their miniſters, done to great numbers 
« of the king's ſubjects, by means of returning the names of ſuch 
<<, perſons. as, for the ſingular advantage of the. ſheriffs and their 
e miniſters, ; would be willfully foreſworn; by reaſon. whereof 

„ many- ſubſtantial perſons, the king's true ſubjects, had been 
« wrongfully indicted of divers felonies, and other miſbehaviour, 
« by their notorious falſhoods. It is thereupon enacted that all 
pannels to be returned, which be not at the particular ſuit of any 
party, ſhall be reformed by putting to, and taking out, the names 

which ſo be impanneled by every ſheriff and their miniſters, by 

the diſcretion of the ſaid juſtices before whom the pannels ſhall 
be returned [4]. By which proviſions, ſufficient care is taken that 

* grand juries ſhall conſiſt of perſons fit for that truſt. N 

II is true, that in caſes of miſdemeanors, &c, whahdoa 10t 
affect the life of the party, though the proſecution be only on the 
part of the crown, that there is no neceſſity for an indictment to 
be found againſt him by a grand jury: it is ſufficient, that an infor- 
mation be made by the attorney general, or ſome other perſons, in 
the crown office; who are often the more careful about the intereſt 
of the parties informed againſt, becauſe they are ſenſible of the 
diſadvantage they lie under: in not . their cauſe rſt pines 

ed by a grand jury, 7x. 

I has been frequently. alledged, that Fe ae. LEST in the 
reign of Henry. VII, and are new things with teſpect to indict- 
ments, and lay the ſubject open to great grievances. But it is very 
clear that all the old ſtatutes enact that proceedings ſhall be by 
Preſentment or aan n, an inforn ation, filed i in the crown 


2 Formerly il juries were retain by the ſheriffs, at the fuit of a? crown; 
from whence great miſchiefs and inconveniencies aroſe to the people, by falſe indict- 
ments, &c. Hawk. P. Crown, b. ii. p. 218. by 7 William III. ch. g. indictments 
for treaſon muſt be made within three years after the crime was committed, except 
in the caſes therein mentioned. 1 be, . 3 
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office, is no more chan a preſontment; and perſons informed ag gainft 


are not now, as they were formerly in the Star- chamber, webe to 


be condemned by a number of officers of the crown : they muſt 
be tried by a petty jury. I muſt add, that this advantage of having 
their caſe in capital matters firſt determined by a grand | jury, be- 
longs to peers in like manner as to commoners, unleſs in caſes of 
an impeachment by the houſe of commons, which, repreſenting the 
whole people of England, is confidered as a grand inqueſt, and 
therefore there is no other 1 in „lch mann for either eee 
commoner. 

Axp when the bill Lof indictment haz bear found: by the grand 
jury, there ſtill remains, as I have already obſerved, another and more 
exact trial; in which the nobility, in all cafes of treafon, miſpriſion 
of treaſon, felony, or miſpriſion of felony [4], are tried by their peers; 
that is by thoſe who have a ſeat and vote in the houſe of lords; and 


who, on account of their common honour, &c. will be difpoſed to 
ſhew all the equity and regard that can reaſonably be deſired. More 


eſpecially this may be relied upon now, when the whole body of 


the nobility have a right to aſſiſt in the trial of each peer; - the 
caſe might poſſibly have been different formerly, when the lord 


high ſteward, an officer appointed by the crown, had a right to 


appoint any of the peers who were thought moſt fit for the pur- 
poſe, provided that there were above twelve in number; of whom 


a majority was ſufficient to acquit or condemn, Por then it might 
be poſſible to pitch upon ſuch as were known to have ſome reſent- 
ment or prejudice to the perſon accuſed, or to his cauſe, or be 
under the prejudice of party, which, even imperceptibly to the 
_ perſons themſelves, : may warp the judgment [w]. And this was 


lu] In Lord Vaux's Caſe, Flemming chief juſtice ſaid, that at the common law, 
in theſe four caſes only a peer is. to be tried by his peers: vid. Treaſon, felony, miſ- 


priſion of treaſon, and miſpriſion of felony, See Bulſtrode, p. 198. 


[w] Cardinal Wolſey ſeems to have made an ill uſe of this power againſt "EY 


duke of Buckingham; for Rapin ſays, that though all the peers of the realm had a 


right to aſſiſt at the trial, there were preſent only one duke, one marquis, ſeven earls, 


and twelve barons; and it was generally believed that the cardinal had procured the 
majority againſt the duke. Hiſt. Eng. vol. I. p. 748. And the ſame author obſerves, 


that at the trial of Anna Bullen, though there were then fifty- eight peers in England, 
yet only wat Mani aſſiſted at the judg gment. 
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lenge or ſet aſide any of his peers. 
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Tus laſt circumſtance indeed continues at ehe but now, 
by 7 William III. cap. 4. fe&. 10. when a peer or peereſs is to be 
tried, the whole body of the peers have a right to be ſummoned, 
with twenty days notice, and, if they think fit, to fit and vote in 
the trial of each peer; and there muſt be a majority of thoſe who 


are preſent either to condemn, or to acquit. To this trial by 


their peers every peer and peereſs of Great Britain has a right, ex- 
cept only in the caſes of appeals of murder and of premunire, in 
wrong cafes they are to be tried by a jury of commoners. 

| ComMonERs in like manner are to be tried by a jury of their 
own rank; that is under the degree of peerage, but they muſt 
have all the following qualifications. ' Firſt, They muſt be free 
and reputable ſubjects of England, not aliens, nor perſons outlawed 
or attained of any crime; nor infamous by having ſuffered the 
pillory or the like: but men of honeſt characters, and in the eye 
of the law good ſubjects, probi en legales hommes. Secondly, They 


muſt be men of competent ſubſtance and ability. Their qualifi- 
cation, by 13 Edward I, was forty ſhillings per ann. eſtate ; which 


was encreaſed to four pound per ann. by 27 Elizabeth, cap. 6. ex- 


cepting, by 23 Henry VIII. cap. 13. trials of felons in corpora- 
tions may be by freemen worth only forty. pound in goods, But 


by 4 and 5 William III. ch. 9. all jurors in England, returned for 
trials of iſſues joined, or for any capital offence by 3 George II. 
ch. 8. ſ. 2. muſt have in their own name, or in truſt for them, 
within the ſame county, ten pound per ann. of freehold or copy- 

hold lands, or lands in antient demeſne; and leaſeholders of twenty 


pounds per ann. (beſides the reſerved rent upon the leaſe) whoſe 


leaſes run for five hundred years, or for one or more life or lives, 
are capable of being on juries. In London thoſe that have lands, 
tenements, or perſonal eſtate, to the value of one hundred pounds; 


and by 4 George II. ch. 7. leaſeholders in Middleſex muſt have 


improved rents to the amount of fifty pounds per ann. or more, to 
qualify them to ſit on juries. Other cities, boroughs, and towns 


corporate are excepted from theſe acts, and the practice in them is 


D 2 to 
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tg be according to cuſtom.” jurymen in England muſt have TOY 
pounds per ann. and in Wales three pounds per ann. If they 


bave leſs, it is a juſt cauſe of challenge. Thirdly,” They muſt 


be of the ſame county wherein the fact was committed [&]. By 
33 Henry VII. ch. 2 3. indeed it was enacted that if a perſon ex- 
amined, by any three or more of the king's council, confeſſes hitn- 
ſelf to be guilty of treaſon, miſpriſion of treaſon, or murder, or be 
by them vehemently ſuſpected to be guilty; that then the king, 
by commiſſion under the great ſeal, may appoint perſons to iy 

| ſuch offences in the places limited by their commiſſions, by good = 


and lawful men returned by the proper officer, i in whatſoever other 5 


ſhire, or place, ſuch offence: was committed. And in this caſe no 
challenge for the county or hundred ſhall be allowed. But this 
ſtatute, as far as it relates to treaſon within the realm, was repealed 
by 1 and 2 Philip and” Mary, ch. 10. But, as to murder and miſ- 
priſion of treaſon, is thought to be ſtill in force [y]. But ſuch 
1 commiſſions are ſeldom granted by the crown. 
Caſes of murder are generally tried in the counties where the facts 
are committed, and by juries of the ſame. Now this muſt cer- 
 tainly be a very advantageous circumſtance; in regard that one” ; 
bours may be moſt likely to know the truth of facts, and r 
likely to have a tender regard to the welfare of the party . 
Fourthly, They 12855 be ne 1. 6. not mne en ay affec- 
don or prejud ice. 

-In order to Lect their being ſo, ah Toth gives ae ber e ac 
cuſed a liberty of making a challenge « or eee both to the is 


1 Lad Coke 1 che als wiſchiefs and i vexations which 
e when this ancient and fundamental law was laid aſide, in many caſes, by the 


11 Henry VII. ch,. 3. and a liberty given to proceed without any indictment or pre- 


ae by the verdict of twelve men, upon a bare information for the king; al- 
though. the juſtices of aſſize and juſtices of peace were intruſted in it, to proceed ac- 
cording to their diſeretions upon bare proof by witneſſes. See Coke's 4th Inſt. 
p. 41. Though this liberty was given by act of parliament, yet the nation would not. 
bear it, but was reſtleſs till that abominable act was repealed by the act 1 Henry VIII. 
Cap. 6. and the trials by 3 nen were ny! reflored We Sir Robert A 8 on 
S p. 32. e 1 


by Hawk. P, Crown, 7: 494: b. i. C | | 
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array and to the polls CL. A challenge to the array means an 
exception to the whole pannel, or Iiſt of jurors, in general, on ac- 
count that the ſheriff, or officer, WO makes it, is of kin to one of 
the parties, or has made the patnel or any part of it, upon the 
nomination of the party or his friends, or with a view to ſerve 
_ be. 2 In cheſe or the like yore the: coroner”) is © make = 


origin. liſa to . it. hit which: laſt ell no W can \ be 
made againſt the, array [al. But ſtill there may be againſt the 
polls, /. e. againſt many perſons who are put upon the pannel to 
be jurors. If ought can be alledged againſt any of theſe, that may 
give reaſonable ground to ſuſpect they are influenced either by 
affection, or by prejudice, the party, upon his trial, may alledge 
it as an exception, and; upon makiſig it appear, that perſon except- 
ed againſt will not be allowed to remain upon the jury. And be- 
ſides theſe challenges, which the Jaw, allows te be made to the 
ſheriff, or jurors, it further gives liherty to the party accuſed, in 
caſes of high and petit treaſon, to challenge thirty-five; i. e. within 
one of three Whole juries; without aſſigning any cauſe at all. And 
in like manner, in caſes of felony, to challenge twenty, without 
ſhewing any cauſe. This it does, becauſe there may poſſibly be 
inſtances when the party accuſed may know, or believe, ſome per- 
ſons impannelled to have an ill will to him and yet not be able 
to make it appear ſufficiently to the court; and therefore, that all 
poſſible fairneſs may be uſed, and tenderneſs ſhewn, to the party 
accuſed, he is allowed to challenge the een numbers 
peremptorily, or without aſſigning any reaſon. By which means, 
it can hardly be that any of his known or een enemies can 
remain among the jurors. By this liber of challenging, as I 
have obſerved, both the array and the polls, a man wall aer 
be ſecure of an impartial and indifferent jury. 
I x this point therefore it may be cnkiiminked Ss we have 
an advantage which the Prong, of tome: of the moſt famous re- 


7 sd. {i345 
121 Challenges to the call, * cauſe, are many. They are "onthered together by 


Lord Coke on Lyttelton, ſect. 234. La Law Dict. voc. -CHALL, 
Wh e = _ ns publics 
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publics of antiquity had not, even When they 1 were at the hei ight 
of their freedom'[8)."' 4 At Carthage, the order of judges bad a 
very great power, chiefly becauſe the ſame perſons were perpe- 


tually in that charge. The eſtates, the reputation, and the lives, 
of all men were at their 1 and they did not uſe this ex- 


4 ceſſive power with moderation.“ In Rome, as there were dif- 
ferent orders of men, ſo when one of theſe orders, i. e. the knights, 
got the judicial power appropriated to themſelves, they treated the 
others very unjuſtly- “ The knights having, by the laws of 
Gracchus, got the power of judicature, proceetled cruelly againſt 
many of the moſt eminent and innocent perſons: particularly 
«© they condemned Pub. Rutilius, the moſt excellent perſon not 
e only of his own, but of any other age, under the pretence of bri- 
*r bery, to the great grief of the whole city [c].“ This was one 
of the greateſt imperfections in the Roman republic: but the 
ſenators, 'and the knights,” were much worſe treated afterwards, 
when the emperors became abſolute. Juvenal ſays, 
Quo cecidit ſub crimine? quiſnan 
Delator? quibus judiciis, quo teſte probavit? 
Nil horum; verboſa et 2 n venit 
* A Capreis (al. | 
I the Gothic conſtitutions, a: mink was wiſely eroyided againſt 
Clara: any | hardſhips. of this kind: by the appointment that 
every perſon ſhould: be judged by his peers. This was anciently 
is even in France, as a very learned author ſays [e], and very much 
approves it: Our anceſtors,” ſays he, had great reaſon to deſire to 
be judged by their peers. Mezeray ſays the ſame things. * The 
great men were called princes; and we may perceive, in the dark- 
5 neſs of thoſe times, that it was not in the power of the king to 
% deprive them of their eſtates, or to put them to death, but 
« by certain forms, and with the judgment of their peers and 
< equals, in which judgment he preſided, or by the judgment 
of the general aſſemblies [/].“ But tis a long time ſince 
this conſtitution hath been over-ruled by the court of France 
[5] Livy, lib. xxxiii. cap. 46. | [c] Velleius Paterc. lib. ll, 


IA] Juv. Sat. x. P- 67. | | [e] * Boullainvill. tom. i. p. 5 . 
DVI Mezeray, Abr. tom. i. p. 183, | . 


whenever 
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whenever it has thought fit; it does not allow the peers 
of France, or even the princes of the blood, to be tried by the par- 
liament at large, but by commiſſioners appointed by the king for that 
purpoſe g [s]- And what view the court had in ſo doing, was inti- 
mated in a ſmart anſwer made to Francis I. when that prince ex- 
preſſed fome wonder how the Sieur Montaigne came to be con- 
demned, ſince his caſe was ſo good as that he had afterwards ample 
juſtice done to his memory. The proceſs of the Sieur Montaigne, 
ſays one who ſtood by, was not made by judges; but only by com- 
« miſſioners: as if he would fay, in his blunt language, that ſuch 
commiſſioners, appointed at the pleaſure of a miniſter, who was 
then in the height of his power, were not ſo conſcientious in their 
judgments as other good Judges uſually are. And indeed the caſe 
of Grandier, in the reign of Lewis XIII, was a remarkable inſtance 
how commiſſioners may be choſen, by a prime miniſter, for the 
ruin of the party accuſed. This perſon having drawn upon him 
felf the reſentment of Cardinal de Richelieu, that miniſter ordered 
him to be tried upon an accuſation of bewitching the nuns of 
Loudon. Commiſfioners were appointed by royal letters patents 
for that purpoſe, © Tous veritablement gens de bien [, mais tous 
ce « perſonnes credules, et par cette raiſon de credulite tons choifis par 
«les ennemis de Grandier.” Mr. Bayle, in his notes, ſays, “La re- 
marque que Mr. Menage fait ſur cela me paroit'dighe d'tre copic. 
« II eſt à remarquer, dit il, qu' il n' y a point d' innocence AT epreuve 
«« des] juges, qu' on donne la choix des juges Ar accuſateur, il fera 
6 « bruler par des juges Moliniſtes, tous les Eveſques Janſeniftes; 
« et par les juges Janſeniſtes tous les Eveſques Moliniſtes,” (I. xviii.. 
&'Aout).. Theſe judges, *« ſur le depoſition d' Aſtoroth diable de 
« Fordre des ſeraphins, et d'autres diables; c'eſt à dire, ſur le. 
« depoſition des . religieuſes qui ſe diſoient poſſedèes par ces. 
<« demons,” gave ſentence. that Grandier ſhiould be burnt: alive; 
which was afterwards put into execution. Bayle adds that, 
[eg] The prince of Conde was tried by commiſſioners in Francis the Second's 


time; and the Guiſes, who then ruled all, would have cauſed the ſentence to has ger 
in execution, if Francis had not died unexpectedly. 


[] Bayle's Dict. art. de GRAN DIIR. 


e depuis 
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„ OF TEMPORAL TABBRTY. Parti 


:otnpoſition de cet article, on imprime en. Holland 
des. ables de Loudon, et il paroit manifeſtement que 
la poſſeſſion pretendue de ceg Urſulines fut une horrible machi- 
tient contre la vie de Grandier. One ſees from this exam- 
ple what a miniſter of ſtate could do in influeneing a judgment in 
France; and with how little reaſon it has been affirmed by an 
author, whoſe book is chiefly upon caſes of magic, that juſtice in 
France is adminiftred avec plus belles ſormes qu en tout autre 
« royaume.” This is ſo far from being true, that ſome kings of 
that nation en taken off great numbers of Perſons without any. 
judicial proceſs at all. Mathurellus, who was procureur to 


Henry III. makes no ſcruple .of - owning . this []. And Count | 


Boullainvilliers [&], ſays of the antient kings of France, of the firſt 


race, Les rois faiſoient ſouvent mourir les gens par colere et pre- 
« cipitation, quelquefois par avarice, et apres l'execution ils 


« faiſoient ſuivre le jugement de morte. In particular the Count 
fays of Lewis XI, that « ce malheureux prince, le plus habile de 


, ceux de fon tems a fait mourir plus de quatre mille perſonnes ſans 
forme de proces od noyes ou paſſes aux oubliettes, ou etoufes 


1 en des cachots [IJ.“ And this author farther ſays, 2 cc Triſtan, 


«© prey6t.cde.ſon- hotel, toit le juge, le temoin, et Lexécuteur; et 


lui ſouvent le ſpectateur injuſte. I do not find that the Kings 


of Spain have been quite ſo cruel as this; but ſeveral of them 


made no ſcruple to order perſons to be killed without any form of 
juſtice. Out of a number of inſtances that might be given to this 
. 1 ſhall only. quote that of Philip, IT, who cauſed one of 


his lords to he killed in the ſtreets of Madrid, andhis religious con- 


feſſor made no ſcruple to defend practices of this ſort. * Accord- 


6 ing to the belt. of 1 my knowledg e in the laws,” ſays he.“ a ſecular 


prince, who hath ſuch power over the lives of his fubſects, as, for 
« a juſt cauſe, and according to the forms of; juſtice, to put them to 
66 e may, having witnelles, but them 3 death without ſuch 
1 « forms, T! e orders and forms of juſtice being för the moſk part, 


3 r ues j 
Fi] Was contr. * Francog 0. ” "La Eig. - Abr. p 200. 


LC. Boul. tom. I. p. 498. 110 1 
r | K 3 44 no 


+ 


8 
0 


impetuolity « of the king, on this occafon, w Was, 


Jt . chap) PIT 30. 1 14 . 'Boul. "Tet: 


Trg d. Gern Ns daes de 5 


«© no, parts of the law i or at moſt they are things that, may be diſ- 
cc penſed with. But ſuppoſing. a king ſhould be unjuſt, in not 

«« obſerving the ſotms of lay, yet if one that is his ſubject ſhall, at his 
7 command. kill one who is his ſubject likewiſe, he is not guilty; 
„ being bound to, believe that his prince had juſt cauſe to, nand 
Ff it. to be done : "all the 0 of ſovereigns having thep reſumption 
«c oft the law for their being j juſt im.” And even Cardinal Richelicu 
indicated ſuch ſort of proceedings, with regard to any penalties 
leſs than | death, « Bien (fays he) qu? au cours des affaires ordinaires 
cc h Juſtice Tequidre une preuye autentique, 11 n en ſt ' pas 05 
« meme en belles qui "concernent Vetat. Puiſque en tels cas 
« qui paroit par des conjectures preſſantes doit quelquefois etre 


e tenu pour ſuffifamment Eclairci. Il faut en telles occaſions c com- 


4 mencer quelquefois Par Texecution, au lieu qu” en toutes autres 
5 ' VEclaireifſement de droit par temoins, ou par. pieces irreproch- 
«ables, eſt prealable 4 toutes choſes Tn.” | A plain inſtance of 
this was the caſe of Raoul de Preſle, Who was impriſoned, j in the 
time of Lewis. X, of France, only for fear he ſhould give council 
to Marigny, whom the court was Tear: to bf 1 gs . © 


„ 8 Ax 4 


out waiting for judgment to be pronounced. agair mit! 
Hſcated his goods, and gave them to one of the N e 
and afterw-ards, when De Preſle- 8 innocence was fully cleared, his 


widow and his children could not recover any part of his effects fol 
But we i in England « cannot think doch arbikra Lal 1 
either neceffary or expedient upon any views of policy, or juſtiſi- 


4 procee ings to be 
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able i in any cauſe, We think them, on the contrary, very dan- 


FICRTE 


gerous ; for an innocent man may be ſvon greatly. ee in his 
fortunes and reputation, 5115 7 $4 and. violence ce. of a miniſter | 
of ſtate; but may not be ia eafily reſtorgdftg hat he loſt... Be- 
cauſe it is uſual for men to hate thoſe they, have injured, and to 


5 ack. one injury by others, rather than do them juſtice. We there- 


tore reckon. it a great happineſs in out conſtitution, that it does 
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8 been och ft wo be ſbjeet i it.“ Bur as Ee 
of the Roman - emperors employed it in eaſe of All perſons, even of 


the quality, fo wherithe civil aw came to obtain in Europe, 
inces 4 . . Fwd . began to be arbitrary, brought this into uſe 
WAL it. Me er, they met with lame oppalition in ſeveral 


"i120 * nations; 
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; IT iy . * | et 
; - inflances of feveral others-1who were rackeck in Ber veigh, © 
55 ticularly Franeſs 'Throgmorion,” who! was" eldeſt) ſon ef Johts 

Throgmorton, þ Juſtice” of Cheſter.” He Was twice" ſet upon the | 
rack, in the Tower, upen being charged "with en tetipt" to en- 
large the queen of Scots. And in King Charles dhe Firſt's ie 

on Feltofrs reſuſing t6 <ſeoyer' why] ot bim upon Killing "the 
duke of Buckingham, there was a propoſal for facking Ein 
king ordered the judges to be conſulted u on it; But 
that any kind of torture, to draw out. Sonfeſſion, was contraty ts the 
law of England.” Kid Lend Coke fas [4], ther tiers is nd. 
© one! . oks, or e techrds, "that we Have ſects 
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pleading and putting himtelf upon his counittyy the few cannot be 3 
charged with ctuelty i in that regard. ;1F he Wilk pl ple ad” "he TRA ik 1 
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1 Camd. Elis. p. 476. _ der neo j Cole's ** Inſt. p. 35. 

- [#] Tue paine fort Aden applicable even to a peers if he refuſes to plead: 4. 

; fore” his Peers“ Hale's F. Orowng p. 319.. 17 See Hale s T. Crown, 
nol ie. =  * Iz] Rap. Edw.. VI. vel wk p. 6. e 
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But "A anten of witneſſes with we bike rſon accuſ {ed was foon 
after. provided for, by a ſtatute of 5 Edward 7s ch. 11. "The 
judge who preſides, jand gives directions i in. the trial, 3 is by! law to 
be of counſel with the priſbner, and indeed he was always ſo, but 
this did. not prevent great hardſhips when the judge was againſt ſt 
bim, as Jefferies and others often were. Formerly the priſoner 
could have no other counſel in caſes of treaſon (the duke of Nor- 
folk, i in Queen Elizabeth's time, was denied i it [a]. But at preſent 
hei is intitled by law to that advantage of counſel, ſo that he can 
ſcarce. miſcafry for want of making as good a defence as his caſe 
will bear. 1 When the cauſe is ſummed up, the 5 jury are to deter- 
mine it, i, e. they are to judge of the facts upon which the merit 
of the cauſe turns. How far ſuch facts are criminal i in law, they 
are, indeed directed by the judges; but ſtill they are at liberty 
| havin they will be wholly governed by the judges opinions or 
not, for they give their verdict in general, ſo that though they 
think the facts to be ſufficiently proved, yet if they do not think 
as the judges do that ſuch facts are criminal, they need not bring. 
in the parties guilty. ' The great judge Lyttelton, in his Tenures, 
ſect. 386; declares that «if a jury will take upon them the know- 
edge of the law, upon the matter, they may. Which i agreed 
44 to likewiſe by Lord Coke in his Com. thereupon.“ And Sir 
M. Hale [4] Gays; that the jury are judges not only of the fact, 
but of the law.” And it ſeems highly probable to me that, by 
law; the juries in all caſey! ought to be judge of the points of law, 
as well as of the fact; becauſe originally the perſons of the jury 
ſeem to have been in the nature of judges and to have fat upon the 
bench [c]. In the trial of a peer, the caſe is determined by a ma- 
jority of the peers: preſent; but in the caſe of commons, the verdi ict 
of the jury muſt be unanimous; and in order to induce them the 
ſooner to agree in it, they are put into a room together t any 
proviſions, ſo that it cannot be long before they 5 be forced to 
agree Lal. Now this gecetiy of the ) Jury's being UNaNLMOUS is a. 


1 


[4] Camd. Eliz. p. . Lö) Hil. Law, 5. 14% . 

Tel See Olaus Verelius in Hickes's Diſſeriation, S. la] The wenig in 
eapital caſes * openly in court; Flage'®: P. Crown, p. 267 „ 

bone a circumſ : 


*PMPd RAY 11 nary pa 
nrnffarice of great advantage ö the de of merey] for « Bogle 
Mah; or A few, Will feldom ſtand Gut 15 refblutely by the'fds of 
Ebndettination, as hey will for the acquittal f ene whom "they. 
believe to be innocent. 3 — «perſon my be, and lineman 
been, fived by Ehe Teſohult Man fe]! "Thor habe bbeh in- 
ftances when" a Verdikt — been taken for fufficient without t. s 
unanimous confent of al the twelve Jurors [1]; but mis has been 
by the direction of ſome arbitrary: miniſter or judge, and Has al- 
Ways, by the Tegiflative authority, been condemned s ibgal. N 


7 R 


new trial is ever granted,” in crimitial ' caſes,” when! this defendant = 


zs acquitted, if forne fraud or trick be not proved in the cafe [g. 
The jury are not now y puniſhable for their verdick, whatever it be; 
in any criminal "cafe. © Formerly the court uſed to fine and ima 
priſon them, if they did not Bhd people guilty. Empſon, in 
Henry the Eighth's time, was tried and tondetiined for "havingg 
among othet oppreflive Practices; impriſoned u jury, when they 
"ad acquitted" # perſon charged with felony, whom he thought 
guilty, Antl⸗ obliged Adem te appear before the king's council, 
where they were feverdly Ens. . Atnd'Throckmorton's jury, in the 
reign bf Que ch Mary I, were ſeverely fined by the queen's council, 
in th webe, they fines were ſet by the lord chancellor at 
Suns" 4 Piece, atleaſt, and they were remanded to 
r Set biken för their p pulliſment. Soon df 
e ee Won two theuflhd pounds 
a others, upon their fubmiflion, had their fines 
M However, "the impriſoning and fining juty has 
Fes 27 val 1 ppre ve act, and contrary to hs taws:of 
he land. Ts the form of trial which probably our Saxoa 
nceftbrs brotght'ortr Hither With them; ſince we not only find 
ſos traces of it in thelr Jaws, before the conqueſt, but ftill earlier, 
"the conſtitirivas df other northern nations, among all whom 
ewhat of this' nature fits to have wank nmr Among the 
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= 855 A remarkable "ISS of this kind — | fron Lord Chief Jute Ander- 
fon's Report, in the Engfith bberties, p. 29h, BB. e 
I Hates P. C. part ii. P. 201 0 LEY e. P. 0 p: 442. bak 


„iH Hulinſhead v Chron. p- 11. 31. 
Seed 


e antient freemen) , together with the lord of the hundred, be 


rigorous, than the comme 


TR I, of Liberty: 7 D | 


$wedes; there was antiently a her at "I But, 
there the twelve men were aſſiſtants to the regius præſeckus in 


„ and were inquiſitors like our: grand yury;:2as. well as 


jndges of the fact like our petty jury. The votes of ſeven out of 


twelve would de ſuffic ient to condenin ij. The firſt law. we 
meet with for detetrmining/the'number of jnrors here in England to 
twelve was that of Ethelred I, above tvro hundred years before the 
Conqueſt. ! « In every hundred let there be a court, and let twelve. 


« {worn thay they will not condemn the innocent, nor acquit th 
« guilty [4].” In the ſuperſtition indeed of thoſe ages, theiordea/s; 
and frequently the combat, were preferred before it II: ſo that it 
was not much de a 2 white []. But at length i mem 
came to be ſenſible of the ehellency of this way of trial} gud 
it has continued in aſe ever a and has been one of tlis great 
fupports of our liberty: having: preſerved a great number of lives 
and fortunes, that would otherwiſe have been loſt. Many ind 
ſtances to this purpoſe might be pr. duced; but the thing is too 
plain to need more proof. 80 that —— ſpoke of 
this as a terrible Judicature, and fwby in cies 
they ſeem to have been ignorant 1 what it was. Nur. Rapin 
Thoyras, who could — judge, was of 4 different opinion. 
Ce privilege (dit il) que les Anglois ont conſervè juſque à ce jous 
« eſt un des plus conſiderables dont une nation puiſſi jouir : ib. 
4 met les petits à couvert de la r er cee la paſſiam 
« ou du caprice du ſouverain meme z/ comme on eu A vu diverſts 
1 exemples en Angleterre]. 1 3 that ta this: trial 
dy jury every one has a claim, in time of peace, except thuſe who 
are actually in military ſervice, and thereby ſubject to martial lav. 
Which law has always been in this nation under certain regula- 
tions: its proceedings more ſummary, and its puniſhments more 
n lau would allow in other caſes. The 
i] See Olaus Mag. 88. 4 Tyrr. vol. i. Introd. 12 

10 See about . ab in Bacon 4 de part i, p. N 175 


In] Lord Coke lays, that Rn by parlia ne 3H | 1 a. 
41 * tam. i. p. 516. SDA 
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nature of military ſervice requires this. But yet this, antiently 
in the Saxon times, was not left to the arbitry of the general, 
but was made by parliament [0]; nor was it ſuffered; to be exe- 
cuted upon any but in time of actual war: and therefore the judg- 
ment given againſt Edmund earl of Kent, at Pomfret, 15 Edward II, 
was reverſed in parhament 1 Edward III, becauſe it was given by 
colour of martial law in time of peace 77 However, in ſucceed- 
ing times, the crown aſſumed a pow¾et of extending the martial 
law to civil caſes; for after the rebellion in 15375 28 Henry VIII, 
the court ordered a captain of the rebels, and ſeventy other perſons, 
to be hanged by the martial law [g};. and in the reign of Edward 
vl, we have an inſtance of a man condemned and hanged by a court 
martial [+]. In 1588 ſeyeral popiſh, and other ſeditious books, 
having been brought into the realm, Queen Elizabeth publiſhed a 
proclamation againſt them, in which the forbad them to be diſ- 
perſed, uttered, or kept, and commanded that offenders, in this 
point, ſhould be proceeded againſt, by martial law, with all dili- 
gence and ſeverity :| and that none of her lieutenants or deputy 
lieutenants, ſhould for any ſuch. proceedings, by martial law, be 
any time hereafter impeached or proſecuted, any law or ſtatute to 
the contrary in — wiſe notwithſtanding [s], And in the reign 
of Charles I, commiſſions. for trial by martial law were iſſued. by 
wot prince, notwithſtanding the violent remonſtrances of the houſe 
of commons; and, by the petition of right, this practice was de- 
claied arbitrary and illegal [e]. However, notwithſtanding all 
this, Kirk and others, in King James the Secand's time, hanged up 
great numbers of poor people, without any form of trial. No. 
this martial law cannat ane. upon any but ſoldiers, in time 
of peace; and upon them only with certain limitations, and in 
virtue of an act of — that is renewed every year. And as 
all perſons are thus ſecured from being found unjuſtly guilty, ſo 
if they ſhould be ſo found, the puniſhments are not . 


[0] Bacon on |; Govern. p. 40. | Po Hale Hit. 1 p· FOWL = 
[4]. See Echard. Hiſt. vol. i. 4 17 Stow's Survey Lond. p- 156, 
Ml * vol. ili. Pe $70. t] See Ruſbw. vol. i. . 370. 
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voked. b — nk 7 the ok they gn og . 
tioned again that exceflive fines, {et on the king's ſubjects, by 

ſuch, as have leats, may: be redreſled.s,. which the king readily gan-. 
ſented to ſe] . e of the Starts, many exceſſive fines 
were laid on perſons, for very, blen. viz. Mr. Hamden, 
for a miſdemeanor, in Cha 1 Second's time, was fined 40000 J. 
and, the earl of Dgvonſhire e, for ace Lal, Culpeper, Was fined. 
39009/.-; But the, bill of, right op to 
this arbitrary practice. In all offences Hpab ble at preſ⸗ ent, the im- 
priſonment ig. to be only till che fine is, paid. If, che fine x Ban * 
dered, there is 19 be 20) impriſpnment at all (d]. , Upon the 
whole, 1 think | that, in Farc e a 1 in England has 


V r x. regard..to.. po %y ; property, e are e alſo; et more advan 

tageous condition than, moſt other nations in Ev: 7 
a free, and,almoſt independent manner. Tho! fe.burthens,; inci- 
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[e] Kennet ſays, in his notes on the Hiſt. of Engl. 10 b that the parliament 
in 7 Henry III, granted the king the wards and matriage of i heirs. But Lord 


Coke's' Comp. Copyholder, p. 22. ſays that the uſe bl e was on foot be 
fore Henry the 7 51106 time. 
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tage on behalf of the erowif tnt ſcarcely any one could eſvipe 
y clear of theſe briers [BI. A moſt Rhee be Hotell," that 


ch Venieneies, from tenure” by knights" e eren 
Becauſe if there Was ever fh Lees pireek er clas gent ant 
eſtate, chat pareel fuſbjectet alVthe reſt to theſe ificwmibratices ;) ſo. 
that the gentry of England were terribly) ſubject! tee Hampeted 
in thoſe ages. Empſön and Dudley, in Henry the” Seventtrs 


reigns” aſd co ent . ard VN oy he ee a de A ih een res' a 
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1 5 ] Brad. Hiſt. Engl. part iii, p. 598. be! See Coke 8 2d Inf f p. 389. 
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and Statute of Gloceſt. cap. 5. [+] an Govern. Pp Ne Park i. 5 95% 


a — to — — — nong the. 
things, he would be pleaſed to grant an act of pardon, whieh ſhall 
extend not only to-criminel offenes, but alſo to the relief of old 
debts; and duties, due to the crown before the firſt — 
mejeſty's reign, to. the diſcharge of alienations without 

miſuſing of Jiveries, and ouſter le mains, before the firſt 2 
ofthis parhaments of concealed wardſhips, and not ſuing of live- 
rigs and. ouſter le mains, before the twelfth year of your We 
reign. Which. graciqus ſavou would, much comfort your;good = 


ſubjects, and. caſe them drown ne ation eee 
to your own. profit [4]. | 
A fuſt, 945 nc eſtoss could mat,» _Y igh i 

in gapite eſtates Withos Bee 55 Alex get a liberty af 


doing thats and though harren n made great difficulty an 
ing with the tenures of.. Knight's ſervice, and d 


— — after the eſtoration,; that point was en 
q tea Bore prong or arr 8 Io 


. their — — — — — 
give what, guard eee their (any and vin Bare: 
ws improvements: they Fain, prapery without; ppreher 
ſan of mraſte un bÞ-eomenitted oe their eſtatesss, 


er lng en property is thus —— A 
he adr ation of Juſtice. in caſe of any! conteſt about it, is far 
better — — Was formerly. among our anceſtors... For 
ſome xeigs after the canqueſt, there were gieat injuſtiees practiſe 


pat upon the; recovgry; of right. Florence 0 
Worceſt ſays, that in William Rufus's time, « omnis legum filuit 
« juſtitia, cauſiſque ſub, juſtitiâ poſitis ſola, in principibus imꝑera- 
40 bat pecunia,” It has agreed between Earl John and Biſhop-Long- 
champ, in Richard the Fixſt's time, that no perſons, of the rank of 
noblemep or free tenants, ſhould be diſſeized of their lands and 
goods at the pleaſure of the juftices, or king's miniſters, but by 
the judgment of his court, . to the PEP cular of this 
kingdom, or the King's mandate. 


li) See Lord Bacon's Hiſt, Henry vn. 1 [2] Ruſty, Coll . i. p. 43. 
1 _ This 


* 
"Re. 


mon aſſent ; the king, in revenge, iflued-out- proclamation, that 


owed a layman any thing, he ſhould b 


ſhevys eviden ee been the prac 
tice b of Fn miniſters to commit ſuch wrongful vielences. In 
the year: 198, in the ſame reign, the olergy, Having refuſed to 
grant the king five ſhillings upon each plow land, as the laity had 
done before; though this was aſſeſſed upon the laity without com- 


whoever injured a clergyman, in any thing, ſnhould not be com- 
pelled by law to make him any ſatisfaction; but if a clergythan 

obliged to make him true 
payment I]. And it was uſual with the kings not only to do in- 


juſtice themſelves, but to deny remedy, in a legal way, againſt 


ſubjects, who had thus injured others. Even after the grant of 
Magna Charta, Henry III forbad his chancellor to iſſue out any 


vrits that might pibve; prejudicial to his brother Earl Richard, or 


to Richard earl of Gloceſter, Peter of Savoy, or any of the king's- 
half brothers, which, ſays Matt. Paris very Jay wa. e to 
the law and peace ef the kingdom fm}: / EDT SHY - 05 OHIO; 

2 Enw ART: Lgwvea writ to the abbot. of; St. Peterburg, Sting: 
forth, that now he might indeed, by his prerogative, hinder any 


one from ſuing the king's debtor. to execution; but there is no 


pearance that he had any ſuch power, but that it v 


an arbitrary 


pas ere which, in the time of Edward II, complaint was 


made by the commons, and redreſs obtained, except in Particular 
inſtances. And in 2 Edward III, cap. 8. it is enacted, that no 


commandment, under the king's ſeal, hall diſturb or delay: Jen | 


In 5 Edward III, it is enacted, that no juſtice ſhall defer or 
ſtay ther excentien. of juſtices; neither fon the great ſeal, letter, nor 

a mandment [ul. In 46;EdvwatrdHE the c mon com- 
— chat ef Jate- the, court of Ringis Bench had gefuſed the 
people to ſearch and to have exemplifications. fon evidence againſt 


the 2 to his difadvantage. Therefore they pray that any 


perſon whatſoeves have leave to ſaarchi th records, and have exem- 
plifications, though it concerns the > 9g or VOY: other. The 


king's anfwer vas tht it Gai be dach et” | fa 
bij See Brad. Hit, Engl. vol. i. and Tyrroll's Richard I. 4 563. 1a 15. 
Henry III. p. 973. [a] Catt. Abr. p. 9 10 Sir Rab. 
Atk. p. 42. As 
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of 8 
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according to the great charter. I 
ſuch writs as be of Gourte' mul be ſo; and ſuch as be of 
grace, the king will command the chancellor to be gracious [J. 


„ οUν, de la chancelle 


ond author that this princeſs orderec 


z3 OP TEMPO RvL\LOBBATY) Patil, 

As cauſes were often thus delayed by the king;-ſo it was 
el to give him ines and preſents in money, and other things, 
for his permiſſion tp try certain cauſes. In the reign of Richard I, 
William de Latimer gave 100 ſhillings to have a trial at law with 
Galfrid de Valors, who had poſſeſſed himſelf of part of his park. 


And in the reign of King John, William de Stutevil gave 2000 


marks pro judicio' habendo about a barony, in controverſy be- 


tween him and William de Albany [yl The men of Yarmouth 


againſt the men of Winchelſea, afferunt domino regis tres pal- | 
urias narenſes ad inquiſitionem habendam per 

legales [q}.”' In oppoſition to ſuch practices the article of Magna 
Charta, nulli negabmus aut vendemus juſtitiam, was intended: : which 
actioe however continued in a great degree dow to later times. 
In 8 Edward III, there was a petition” ſy to the king 
in parliament, that all men may have their writs out of chan- 
cery, for only the fees of the e ſeal, and without any fine, 
The king's anſwer was, that 


Gardiner, in the time of Mary I, „ refuſoit tout juſtice dans la 
ie à ceux qui ne vouloient pas &engager a 
ader les deſſeins de la reine [g].“ And we are told by an- 
ed her chief juſtice, that per- 
ſans ho had any ſuit or conteſt with theerown ſhould have right 
done them as well as others: which evidently proves that the 
practice had commonly been otherwiſe, elſe there had been no 
occaſion for ſuch an anſwer [t]. Such oppreſſions were antiently 


the more in the favour of the crown, becauſe it not only appoint- 


e Judges, with commiſſions only duting pleaſure, and fo 
ende them, as it often did, but alſo had in itſelf a great 
— judicial authority. Bracton ſays [u], © rex, et non alius, 

debt judicare ſi ſolus . erer . And the mn au- 


rr ner ce 1 Wee gun: 

[o] Brad. vol. i. p. 209.5 13 1 FI bel Hale's Hiſt, "ay Pe 162, 

[r] Cott. Abr. p. 15. . [s] Rap. Hiſt. Marie I. | 
14 thy on on Throckmorton s trial. [u] Lib. iii, cap. 9. fol. 10g. 


Of Larp d. Julia) Proveadings, G. 
thor ſays, that in civfl eauſes, ( ſi cutia ee ei tenenti) 
45 deſecetit, transferri: debet pl eitum ad comitatum, ut vicecomes 
© rectum, teneat: et ſio a comitatu transferri poterit ad magnam 
* curiam ex certa cauſa, ſi dominus rex voluerit et ibi terminari.“ 
Ix this Magna Curia, ſays Dugdale [av], which was within the 
king's palace, before him and ſuch of his nobles as he pleaſed to 
aſſociate with himſelf. for that purpoſe, the juſtitiarius Anglie 
ſeems to have preſided. And this was the caſe, not only after the 
Norman conqueſt; but was in a good meaſure ſo even in the 
Saxon times. For. though. our induſtrious antiquary Madox was 
of opinion that there was no ſuch curia regis, where the king 
adminiſtred juſtice in. perſon, in the Saxon times [el yet the 
contrary ſeems to appear from the laws of Canute. the Great [y]; 
which allow the plaintif an. immediate appeal to the king, 
if the ſhire-gemote delayed. this remedy above four court days. 
Aſſer Menev. de rebus geſtis Alfredi, p p-. 69. ed. Oxon. ſays, 
« Studebat is [Alfredus] quoque in. Indic, propter nobitium 
« et ignobilium ſuorum utilitatem, qui ſæpiſſime in congionibus 
cx comitum et przpoſitorum. pertinaciſſime inter ſe diſſentiebant; 
ec ita ut pene nullus eorum, quicquid a comitibus et præpoſitis 
cc « judicatum fuiſſet, verum eſſe concederet; qua pertinaci diſſen- 
« ſione obltinatifime Fompolf, regis ſubire Jen daguil W 
7 « rabant.” "i 26 23: inn en 
\Txz 8 was: 3 er e this je re ae 
Gothic. conſtitutions... Snorro Sturlonides [a] tells us, that (rex. 
2 Olaus ſummo mane ſurgere ſolebat, corporiſque curà habit 
cc liturgico intereſſe officio, quod matutinis celebrabatur horis; 
« hinc in judicio pro tribunali. ſedendo lites; amen wan 
* caque. tractare negotia 1 hoc } uperes | 
cc diviteſque, omniſque ſexus et conditionis homines, prova 
care licebat. Des Roches [4];tells us, that Eric l M, "ro it 
Denmark, about the year 1130, f, continua à., donner ſes ſoins au 
«« governement de ſon e II. rendoit la juſtice en perſonne. 


 [w] Orig. Juridic. p 5. 21 Mad. Hiſt. Exch. p. 63. A ;.} Part ii. 


leg. 16. edit. Wilkins, 136. [4]. Hiſt, nen 7. 
0] Hiſt, Denmark, tom. ii. p. 307. 


9 ans T 


te ene eit deer be 
it he d dans les affaire 


„Bed teboit — jour toutes les ſemaines; on ne 
portoit devant lui que les enufes des grands qui d'aveient point 
Luautre juge que luis et celles ſur quoy les enwoyez ou les countes 
avoient denié de faire juſtice, 0 qu'ils avoient juges contre la 
4 16i.” De Seyſſel, archbiſhop of Marſeilles, indeed obſerves that 
4 there Was a parliament to limit the authority of the king of France 
in this reſpect; and, on that account, he mu 


1 in Phaſe 4 ob" Moran: mays {q; 


eh commends theit 


conſtitutien-. La Juſtice (ſays he) ſans point de difficults eſt 


* plus autorizee en France, qu en nulle autre pais de monde que 


«© Ton ſache, à cauſe des parlements, qui ont eté inſtituez princi- 


—— pour cette cauſe, et a cet fin, de r la puiſſance 


e abſolue dont voudroient uſer ſes rois. Et fi furent des le com- 


% mencernent etablis de ſi grandes perfonnages, en tel nombre et 


av e tel puiſſance et pouvoir / que ſes rois y ont, quant A la juſtice | 


«: diſtributive; toujours eſte ſubjects; tellement que l'on a juſtice 
-<« 4 raiſon alencontre d' eux auſſi bien que a Pencontre des ſubjects 
E. en matieres civiles dl.“ And this might poſſibly be defigned to 


. — 


have been their original conſtitution in that kingdom; but the 
2 of Paris, Which is but the ſhadow of the antient great 


5 Juriſdiction) ſufficiently eſtabliſhed; 
4 rss kings of that n it, 1 


1 leaſt, laid it down as a maxim that the parliament was to confine 


With thoſe in which the crown was concerned. . Je mets en 
<<, avant-(days he) que ne faut autre que reſtraindre les officiers de 
-< juſtice, et ne ſe — * e du roi, qui eſt 


4 , tom. i. P. T ene 


— ven 464 0 


never had this authority in nnen of he ww 


d that they had-a right fo to do. Cardinal de Richelieu, 


itſelf to cauſes between ſubjects and ſubjedts, and not to meddle 


4 


A 
PE, 


3 
k, * 
8 
I , 


Trac l. Of Tiberty in Judicial P 


la ſeule fin de leur eſtahliſſement fob”); An > Þf 
the king's privy council has acquired -4-right Jef eee bels 
itſelf all cauſes yhatſoe ver. Qu on ſache d'une. maniere à nen 
4% pouvoir douter (ſays Guillatd Hiſt. de Council du Roi, p. 68.) 
que le conſeil du roi na point d autres bornes que ltendue de 
«« ſon empire. And again he ſays, Pexſonne ne peut dire que 
le conſeil du roi ne puiſle pas dans certaines occaſions connoitre 
c les affaires particuliers; les evoquer, Aa ſoi et les decider defini». 
e tivement; ſans les tenvoyer à des juges ordinaires. He owns 
indeed that there was an ordinance made at Blois, in 1579, and 
an edict in , 1597, on occaſian of the aſſembly of the nobles at 


Rouen, by which it was forbidden que les; cauſes de partie à 


partie qui conſiſtent en juriſdictions contentieuſes fuſſent trait6es 
au conſeil privee, et ordonne, qu elles ſeroĩent renvoyces par 
devant les juges qui en deyoient connaitre f]. But the, ſame 
author Ig] tells us, that (“ par un arret de conſeil, de 8 Juillet 
1661, le Rai Louis XIV, fait defenſes 2 toutes les compagnies 
, ſouveraines de prendre connoiſſance des proces dont ſa majeſts 
< aura retenue et reſetve à la jugement de ſoi et A ſon conſeil, A 

t peine d'encourir. ſon indignation.“ Since which. time the par- 
Haweats haye never. ee if at all, pretended ie in 
matters of that nature. 

Tulx es were likely to Page come.to the opa beben Eng- 
had s for, as I obſerved before, the king had, by our original n 
conſtitution, a great ſhare of judicial authority, which he might 
uſe, when he pleaſed, very much to the oppreſſion, of his ſubjects. 
Lord Chief Juſtice Forteſcue indeed affirms, that * proprio ore 


* nullus regum Angliz judicia profetre uſus eſt,” And Lord Coke 
ayas of opinion, that the regal authority of judicature Was ſo an- 
tiently committed and diſtributed by the king, to the ſeveral 


courts of judicature, that, in the times. of. Bracton and Britton, the 


king could not give judgment in perſon, or fine any one. But, 
rom the pafſages before cited, it has appeared, that our Saxon 
kings did frequently try cauſes, and gave judgment in perſon; and 
that the Norman kings continued: to do the ſame, or had a night 7 


I- Teſt. politique. [ f ] Guillard, ibid. =” 10 Ibid. 5 66. 
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Edward I, our kings ſeem to have exerted th 


exett it, when they pleaſe: 
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aſlize fate apud Clarend: in the reign of Henry II, it is ſaid, * niſi 
tam grandis ſit bre e quod non poſſit deduci fine domino rege, 
« yel' uam juſtitie' ei reponent pro dubitatione tub, vel ad 
« Mos qui in ejus. loco erunt. Here the judges o 
Bench are evidently. diſtinguiſhed. from the king's Wan K ud he 
is repreſented to have a judicial au 
them. . Henry III fat and ſpoke in court, determined cauſes, as 
he travelled through the country; and even in petlc ſet amercla· 
ments on ſeveral perſons. IB. And though after the time of 
ir judicial power leſs. 


and lefs, yet ſtill they continued to retain a 


ed, in ſeveral caſes. | GH] 
Ap not only ſeveral of our kings, but even their 8 ivy eons, 
by the king's authority, uſed to take upon them to judge in vari- 


ous cauſes, wherein private. property was concerned; and that 
even in original fe ine naturally might have belonged to- 


the ordinary courts of j This does very clearly appear by: 
the complaint of the N in parliament, 25 Edward III, 


petitioning that no man ſhould be put to anſwer for his frechold 
before the king's council, or before his miniſters. To which: 


the king readily agreed [i]. Again, 47 Ed ward III. cap. 


; 18. there was an act made againſt ſuggeſtions to the king, by 


which people were frequently put out of their frecholds without. 
due proceſs at law. In 2 Richard II, the commons petitioned, 
that no man, by writ or otherw¾iſe, be forced to anſwer for his 
freehold before the council, but at common law. To which the 
va anſwered, tat no man ſhall be forced to- anſwer finally there- 

to, provided that all perſons 'fhall anſwer before the council for 
oppreſlions L. In 1 Henry IV, the commons again petition-- 
ed, that al D actions eden party and party _— — va 


* 1 * 22 ande 11. 


be cand. p, n. p 


« eutia in qua ipſe i in en perſons 3 jura decernit.” And art.-13. 


ority, in himſelf, diſtin& from 


great deal f . and to 
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Th, Oo Li Juſt Dea. et. 


ted by order ofthe eon ie. To wich 
the king HIwaret ſtatutes therefs ee fall Be ob- 
ſerved; except ene party is ſo nt, wr; other ſo poor, that 
he could not by that means have recompence 1 J. By the anſwers. 
given to the commons petit tions, in this behalf, we ſee _ our 
kings wete unwillin ng to part with this judicial authority.” Fro 
And in fact they Waaler it in 0 fall degree, and 460 bad 
1 it ſome reſpects, augmented by theſe ſtatutes in the reign of 
Henry VIE and Henry VII, which regulated the judicature of 
the Star- chamber court, of the court of Requeſts, &c. In theſt 
courts, the pi vy ebuncil determined feveral matters in which pro- 
petrty was concerned, and which would, in the ordinary courſe of 
law, have been determined by the courts in Weſtminſter-hall, 
How much the nation found themſelves aggrieved by theſe pro- 
ceedings, we fee in our hiſtories from the reign of Henry VII, till 
the Stat-chamber- court was given up by Charles I. Tt was an 
article objedted to the duke of Somerſet, in Edward the Shxth's 
reign, that, contrary to law, he held a court of Requeſt in his 
bout and forced divers perſons to anſwer there for their freehold 
and goods, and did determine of the fame Lal. King Je ames I fre- 
quently fat in the Star- chamber, and determined 5 
and in the reign of Charles I, the proceedings of the Star- chamber 
were ſome of the things which drew the moſt odium upon Ant 
prince; and yet it was very difficult for the nation to get a ret 
becauſe, as 1 have already obſerved, theſe authorities were not 
without ſome foundation in law, and woe n to 
the ſupport of the authority of the crown. Nn 
Bor at length, in the fixteenth year of this prince Weg s 
commons in —— taking advantage of the ill uſe that had 
been made of theſe authorities; ;by the miniſters of the crown, and 
the diſtreſs of. this prince's affairs, obliged him not only to give up 
the Star- chamber - court, but utterly to reſtrain. the privy council = 
from meddling in matters of property. 80 that -now, inſtead of 
having one cauſes determined by a privy council, we have them ! 


[1] Cott. ee p- 308. i Lal Burner 8. kin. Reſor. yol. 3 ii. 189. 
Bab! Ruſby. Calls vol. i. 5 
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4 OF TEWPORAWUTBERTY. part II. 

tried before à jury of our Fellow-frethelders, who are inſttutted, 
as to pints Of laws by Judges, We have not only their places. 
for life, and conſequently need not be under the infliience of the 


court, but are under the inſpection of parliament 3: and, as judges, 
can take no fees. Moteover our juties, in. civil matters, are now 


ſo regulated, that it ĩs almoſt ĩmpoſſible for them to be corrupted . 
which is a point of the greateſt advantage to the ſubjects. L N A 
Tuts may not be ſo generally allowed with regard to the judi- 


| cial authority of the houſe of peers, in the manner as it is exerciſed. 


at preſent. For I know ſeveral gentlemen who are frequently e ex- 
preſſing their diſſatisfaction upon this head [o]. They think eit 


hard that the whole property of the people of England ſhould be 
| ſubje&' to the, decifion. of a. body of men, who are of à different 


order, and have different intereſts. from the commoners. They | 
will not allow that this was antiently the caſe ;, or, if it was, yet the 


lords being now very different, i in ſeyeral circumſtances, from what 


they were then, they ought not to be any longer veſted with the 


ſole judicial power, but ought. to Have a number of commoners 


joined with them. 
Bur, if I may take the liberty, to give you my opinion upon 


mattchs of ſo great importance, I muſt profeſs that, upon the 
beſt inquir 


ry T have been able to make, it appears to me, that the 


Juriſdiction of the houſe of peers, in ſome caſes, is of as great 


antiquity as any part of our conſtitution: and likewiſe of ſo great 


Wan in ſome reſpects, to the whole conſtitution, that it 


to be maintained inviolate; as to its antiquity, it is plain 


from the feudal law, as it obtained among other nations, that the 
barons, or tenants in capite of the king to a certain value, were 
to be judged by their peers, in his court, both in criminal and in 
eivil eauſes. And that appears to have been mien in England, 
from the various examples hereafter alledged. It is, farther, pro- 


bable that the peers were to be judges in all cauſes wherein the 


| . Was a party, if Js was not done in his courts; for Bracton 
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On the contrary, it appears from this ve 
houſe had an authority ſuperior to the lords committees. Agree- 

ably to which, in the preamble of the ſtatute of Eligabeth, for de- 
termining errors in tbe intervals of parliaments; by a commiſſion 
from the queen, there is ſtill room left fon a recourſe to the judg- 


2 argc Zauns Provedings, ; 
| 5 Ferm e neee, 2 exprein.Gop © 
Man pee juriſdiction over the 

kings; Ey! wake expraſly/ay.the contrary. of this. Te peers 
had only. a direftiv K hut to this our kings, of the belt. 
character, generally ſubmitted; as we find by many inſtances in 
Ryley's Placita Parliamentaria, where, many caſes, in Which 
Edward Land 11 Wehe Comoros were determined; as well as 
der caſes, Of, Lords 1 Seng hs SAR be feng the. lords 8. 
originally, as well as by. appeal. i it e 
SoME. perſons, indeed have. luppoled, that al the lords 3 a 


"f F 2 


right to Judge i in theſe, cauſes; but an thoſe 0 0 who, were ap⸗ 


pointed by the. King. It is true, there are ſevera precedents in 
parliament, and ſome in, book caſes, which | prove that an inferior 


kind of judicature has. been exerciſed by the lords on writs of 
error. But, from, the nature of our conſtitution, . and from the 


a3 + # A 


Plac. parl: in, Edward the Fj icſt's time, it ſeems that, in c "= 
where the king or the lords ' were. concerned, and even in all 


matters upon appeal, the right of judicature was veſted in all * 


At 


lords [y]: and the act of ä 14 Edward III. 5 
not repugnant thereto.. pas RR 
Tur committee of lords there provided v was re to } ave A 
commaſſion and power from the king. The reaſon of which Was, 
that the king is, in the ſuppoſition, of the law, the head, of-t that 
court, and therefore. ought either, to. be preſent ; in pert ſon, 15 K 
tually by his comimiſſion to others Ig: And ſo in like Manner if 
any thing was to, be done by the lords out of Parliament, it might 
be neceſſary to have ſuch a commiſſion. But this, does not prove 
any thing againſt the author ity of the Whole houſe to judge cauſes. 


GY, ſtatute, chat the whole 


9); 23> 


& 


ment of the whole houſe of lords, in ent. 80 that, the 


[? 1 Byley s Plac, Parl, * 3045 2/286 37% = Nee Cot. Poſthu, 
wie: _- Judicial 
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been thought a poifit bot quite ſo Certain: Gut nt 


cur. with the lords in declaring the law ; and even in 


Par — — * raja! 0 is ge Salt 5193: 
Bur Whether this Jüditiak authority Ef purhfatlent 900 
elted in the Houſe of Iörds zone, &etüne pr dhe Colin 


antiquariatis hade bech f alteren jucg Sets 4888 ff | 


„ 5 
IT} "3.0 


M13 


the 


of then Have "thou ught t that) is | Katie Being 5 part: i v7 5 5 4 


ens are intitied tö d bas ih. it; 


ra 


their having formerly been included 7 in che bafonage, 11 


Gt with tlie lords in one houſe ay it could hardly be 5 
but that they muſt have had a ſhare in determi ing : * cauſes 
then moved in parliament. And, indeed, as It it 0 nt that the 


w+ +44. 1 L 7 


| vie 
commons did 81 in judgments 3 attainder, Pate in a 7 


1 8 


way, ſo there is alſo reaſon to think that they did ometiwes con- 


makin 
awards' in particular caſes, even of Aa. civil x nature. William *& 


Sep tivant's caſe is an inſtance of i it, ap others quoted by Mr. [ag 
But this ſeems rather to have been. practiſed by the conſent of the 


lords, in thoſe particular caſes, in order to add greater weight to 
their own deciſions, than becauſe * commons LN a N en 
to'concur in all ſuch cifes. oy K | OT OP 
"FOE 8 jk it be 0. 


we, andthe e of hee 6 i HEN Mag ha” curia, 1 


to hav been veſted. in the former only, With We king at ghar 


head; though the latter might ſometimes be preſent When 


n ju 
ments were giyen by the Wer. Tam fenfible that Mr.! Madox 


thought that this 'giſtintion"betweth the Greater and the Leſſer 
barons Was frivolous, and made without reaſon, by Spelman and 
Selden'; but he oughit to have confidered” that thoſe great anti- 

uaries did not make this liſtinction themſelves: they found it 


de in Magna Charta. Selden RT was made „ 
HP sec Cott. Poſth, p- 349. ati "77 Lex Fa. 5 p. 54. 


little 


Tra 1 Of Lien n AE?² f 
little time before that charters. but it abe, much 
more antient than that, as appears by Aue deen and Gereaſd 
of Tilbury. And this. diſtinction is of importance, becauſe it 
ſeems chat to thoſe Greater barons, and not to the Leſs} the judg- 
ments in parliament always belonged of right. For it is certain, 
from the inſtances here given, that all the Greater barons had a 
right to be concerneil in the judgment there given. But chat the 
Leffer barons had not that right, properly ſþe g- appears from 
Archbiſhop Becket's caſe, in the reign of Henry II. And it ſeems 


very probablt alto" from hence, tliat ene batons were. not 
| reckotied peers like” the Greater» barons. 0 + 4 


In what the difference between them coniified: is 15 ak to tay, 
but it ſeems to have bben in their eſtates. ' But in whatſoever the 
difference conſiſted; theſe Greter' barons: were to habe writs'ſigil- 
re; the Leffer barons were to be ſummoned anz WS l 
writ. And from hence too we may perceive” houſe of 

e who” came” into the room of the ſmäller tenants in 
eapite, ſtand uncovered, and have always dohe ſo, before the lords: 
Which they would not do now, if they. had not always done ſo; 
for they have been always gaining ground, as to their rights and 
Sibel. The commons never could give an oath im any matter 
which did not concern their: own: privileges; which ſhews they 
| were not a court of ben ee thas ieee alvays 12 

ed tb the tords: ſolely J. "$930 F804 111 111 ay © e 5 ; 
In 4 Edwärd UI, the lords are Fan wy Jute ges of par- 
liament; which indeed the commons did not difpute, in Henry 
the Fourth's time, when that king and the lords declared; that 
judgment been ſolely to them; and this bourbe hath been cer 
fince obſetved. There are numerous inſtances in which the lords 
have judged in parliament, not only in the eauſes of their peers, 
and thoſe where the king has been party,, een ale | 
brought before them; and even in original beauſes ). Sol 

Bur it is ſaid that the lordb ate now upon d different foot from: 
what they were then. Wi hen Bein virtus"of their. 


OY 


© HEH 17 oa Lud — T.. 
the eſtate failed, the bardily ceaſes or, at lealt "Darin 8 
in parliament was ſuſpended. 80 that the houſe of lords muſt 

always have been filled with perſons of great or very conſiderable 
eſtates. This muſt, be confeſſed to have been in ſome meaſure 

E. I, in the lite ot Ste Is * 1228, tells us, that Earl 
1 „Hugh. hrothes to the earl of Leiceſter, being a looſe careleſs 
wan, was reduced to great poverty, and from an earl fell to be à 

Knight. The duke bf Bedford, in Edward ht Fourth's reign, 
was degraded for poverty and want of poſſeſſions 10 ſupport his 
title. And William Lord Say and Seal, it the fame rteigh, having 
been twiee taken priſoner, and thereby neceſſitated 5 mortgage 
and diſpoſe of the greateſt patt of his lands; thereby his barony 
became extinct, and none of the fanuly were ſunimoned to par- 
liament for ſeveral deſeents, though they contiffued to uſe the 
title of lords till King James the Firſt's reign avi, hen by letters 
patent, obtained from that prince, the baron) — wag Sea Was 
- recognized. to belong to thet Mm,, ne dnn bor) 665 
. .Bes1DEs the deſcent of honour, a cottainrrhlutber we night's 
fees ought alſo to deſcend for the maintenance thereof x]. And 
it would have been deſirable. that, when the cuſtum of . 
lords by writ, and by patent, was introduced, this circumſtance 
had been, ſettled, that they muſt have an eſtate of ſuch a value, in 
order to keep their ſeat in that houſe. This would really trave 
been for the ſervice of the erqwy, as well as for the dignity of the 
peers. But, the practice having been otherwiſe, for a long time 
paſt, an alteration of the conſtitution, in this point. is not practi - 
ble at pteſent; and therefore what: is now to be done, is to pre- 
ve, as much as poſſihle, the dignity and influence of. that houſe 
upon the preſent. foot. And whoever judges truly of the intereſt 
of our conſtitution will be clearly of the opinion that a peerage is 
abſolutely neceſſarya for ſeveral good pur paſes, eſpecially as a bank 
or ſoreen to the grown. Af we had no peerage no upon the 
old conſtitution, *. we ſhould be neceſſitated * an arti- 


Le Dugd. Bar. vol. ii. p. 247. 1 Eliyng,of Parl. 5. 4 
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Tra l. of Liberty in valle Proceedings, Ge. 


among them it is certainly true, on the other hand, that there 


houſe of lords do any thing amiſs. 
laſt reſort could not eaſily be better placed; nor Armer ab 


ond ſome delays, will be occaſioned; by multiplicity of ſuits,” and 
adhering to antient forms, which artful and knaviſn men take ad- 
vantage of: but there cannot be room for any great or numerous 
oppreſſions, or malverſation in the rendring juſtice, 'whi 

a houſe of commons, which, having no part of the judicaty 
themſelves, and being of ſuch weight as they are, and dituſt white 
be, will watch over the conduct of che judge 
concerned in determining of the property of filbjects; 80. that 


«« ficial peerage, or ſenate, inſtead of it [ J, Cromwell himſelf 
found it neceſſary to do ſo: and it is mots fo every day, in pro- 
Pprtzon as the houſe of commons goes on gaining ground. 

EvzzY one therefore, who is no republican; ought Fore 
ſupport the dignity of the lords houſe as much as poſſible ; and, 


to that purpoſe, it is neceſſary, at preſent, that all the prerogatives 


of that houſe, and eſpecially the right of judicature, ſhould be 1 
ſerved entire ; for, if this ſhould be loſt, they would find it i 


poſlible to preſerve. their dignity. Tf it ſhould be ſuppoſed, 7. 2 


there are ſome young, unattentive, and unſkilful perſons, at all times 


are, and always have been, others of great knowledge and x prob 


PR WIA 


who take, care that there! shall be no juſt ground for gomplai 


in their adminiſtration. of juſtice. In fact, I do not find there have 
been many cauſes complained of; and, probably this ſame * 

will always be taken, not only from their innate honour and pro- 
bity, and regard to juſtice, but alſo becauſe they know that the 
houſe of commons have their eyes open upon them; and that the 


commons will be likely to be ſupported by the people, in caſe the 
80 that, upon the whole, the 


+ 4 Nat 17 1 In 


ae in general be much better adminiſtred. 
Tur will be always ſome defects in all A 3 


„ And all vrho are 


both the ſecurity of having juſtice done, as well as the manner of 
holding property, ſecms to be upon as good a fdundatien in England 
as in any country in Europe; and, indeed, upon as good as 5 5 
en all thin ngs) can well be expected in any comitiunity; | 

Fr by . Rediv. p. 133. 
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1 180 exrbitint taxes, at the will of the crown. It is true, we are 


_ and family, and fo gk 
tion. Some of theſe 
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s the ſubjects of Enjtini ate thus Teburi d bin eg 
Fi Feel eſtates wrongfully taken from them, by any proceed- 


, ſo they are likewiſe out of danger of being exhauſted, 


ſubject to taxes as well as our neighbours ; and thoſe taxes have, 
for ſome years paſt, been very great; but the difference to our 


advantage is, that, in moſt other countries, impoſitions of money 
dre nom arbitrary, and afſeſed at the will of the prince only ; and 


a Ire may ſometimes be very oppreflive : whereas our taxes, 
being lid by che conſent of the whole nation, given by our repre- 


itat es in parliament, can never be much, - or, at leaſt, not for 
an length of time, contrary to the real intereſt of the nation. 
ITuIS privilege. of not being ſubject to taxes, but by Ae con- 
ſent of their repreſentatives, was formerly common to moſt, if not 


to all the governments of the [Gothic model; which provided for 
the ſup 


dogatiye af taxing their ſubjects. At the firſt ſettling of theſe 


xt of their princes, without their having need of this ꝓre- 


doms, there were certain quantities of land reſerved, and 
aſſigned, to the ſeveral kings, for the maintenance of their eſtate 
he common charges of their adminiſtra- 
lands were occupied by their villains, or 
other ſervants, and the product of them, or a great proportion 


af it, Was rendered in kind. Their towns and cities were in- 


habited by people ſomewhat more free, than the occupiers of 
their farms; but they were obliged to render either their manufac- 


dane £ or 1 . Fire n Kan, from themſelves in 1 17 


Tract II. Of the Right and Mannen of Impoſmg Taxes, &c. 51 
cular, or were to corfttibute to) the feb-fdrm-rents- paid by the 
towns in general to the crown. But moſt of the lands Were held 
of the crown, by the nobility and gentry, by military ſervice: 
Tur conditions of holding theſe lands were a in dif- 
ferent nations. In England, the firſt and ſecond of theſe ſorts of 
lands might, by law, be talliated in a reaſonable way; that is, tlie 
occupiers of them, beſides their conſtant rent, might have ſome 
payments in money aſſeſſed upon them, on extraordinary occaſions, 
by the prerogative of the king. They might be talliated as far 
« as a tenth part, but not farther [al. The third ſort were liable 
to heriots upon the death of a tenant, to reliefs upon the entrance 
of a new one, to eſcuage, or the payment of a ſum of money as 
equivalent for their tenants failure to perform their military ſervice, 
and, in proportion to this failure, they were farther liable to occa- 
ſional aids of money, for making the king's eldeſt ſon a knight, 
for marrying his eldeſt daughter, and for ranſoming the king's per- 
ſon, when taken priſoner in war. And moſt of theſe ſorts were 
liable to eſcheat to the crown, for want of iſſue in the poſſeſſors, or 
by forfeiture in the caſe of treaſon, felony; and other orimes 
Tux kings had, beſides theſe, ſome ſettled dues upon the —— 8 
niente of juſtice, for the grant of certain writs and proceſſes 
under their ſeals. They had moreover ſoine fines, or mulcts, in 
caſes of crime or miſdemeanor; and i in the nations that borders 
upon the ſea, and in ſome others, they had ſo 'antient dues, or | 
. cuſtoms, paid upon goods exported and imported. But more 
than theſe ſettled and duly paid, the kings could not 1egaly: 107 
any money upon their ſubjects, without their conſent. Accord. 
ingly Monſieur de Comines faid, very juſtly, that” to raiſe tend 
upon their ſubjects, at their pleaſure, was a Tight, that neither the 
kings of France, nor any other prince in Europe, at that time had; 
and that they who repreſented them as having ſuch-a right, did 
them no real ſervice, Tar: it GARE » een unwilling to be under 3 


r 


12 


. 147 * x 6 . WR: TTA 

their government [9] q. IE n 
ARMY ie i 29 in 3055 8 A 1 2411 

[a] Hitt. Excheq. p. 27. : * OP 517% 


[5] Is there any king or prince upon earth; who has power, beſides his demeſnes, 
and without the conſent of the poor ſubje& who is to pay it, to raiſe one penny but 
by tyrannical violence: Comines Mem. lib. p. 333. 
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52> OF TEMPORAL LIBERTY. Part II. 
6 Invzzp ſeveral of che antient kings of France did, in fact, lay 
impoſitions upon their fuhjects, without their conſent ; but this 
Was looked upon as illegal and tyrannical ; and accordingly the 
lediat Tours, A. D. 1483, under Charles VIII, repre- 
ſonted it to that prince, as one branch of the natural liberty of 
France, that no taxes ſhould be levied upon the people, without 
the conſent of the three eſtates; to whom accordingly the beſt 
princes of that kingdom have often applied for that purpoſe ſc]. 
Tux caſe was much the ſame in Spain: from the beſt hiſtorians 
of that nation, we find; that the ſtates of the kingdom had an 
authority of regulating the public impoſitions, and controlling 
their kings, whenever they d them too far. They acquaint 
us with the particular times when the ſanding taxes were firſt - 
impoſed and give us 8 when the grants of theſe taxes 
have ſometimes been refuſed, upon the application of their kings. 
Mariana tells us, lib. xi. cap. 16. that, in the year A. D. 1176, 
Alphonſus, king of Caſtile, wanting money to carry on the ſiege 
of Cuettea, attempted to lay a tax upon the eſtates of the nobility and 
gentry but they oppoſed him ſo vigorouſly that he was obliged to 
daſiſt. And we have avery particular account, from the ſame author, 
that, when theſe grants were made by the ſtates, they were made 
at firſt, only for a time limited. And that, though after warde, 
by the negli ind want of caution, on the part of the ſtates, 
Ut y came to be granted. without any determined time or propor- 
tion; yet ſtill, in the time of Charles V, the ſtates aſſembled in 
the ſeveral provinces, when that prince firſt came to the throne, 
| N No ſmall difficulty i In grant ing the taxes demanded by him, 
N dran de 5 ee theme he ever FA, ah 
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14 Bodinus de Rep. lib. vi. cap. 17. and Paſquier Recherches, lib. ii. cap. 6, 7. 
ter chat in France the antient law was, that no money ſhould be raiſed without 
the conſent. of the ftates : and bow the praQice came to be otherwiſe, Paſquier ſhews 
at large. And De Comines, lib. vi. chap. 7. p. 382, ſays, that Charles VII was 
ae fult that gained that point of laying taxes upon the Fountry 1 at his \ Pleadure ; 3 
wichout the conſent of the ſtates of his kingdom. CE nts a 5 
12s oe Le * vol. i. P: 238. 253: e 
— Prom 
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From. theſe, and. many other the might be referred 
to, it is plain, that, Gan s > the. power of the crown: 
Thy: always: higher than in moſt; of the other provinces of Spain, 


th e right of laying extraordinary taxes Was underſtood to belong 


to the ſtates of that kingdom, and was long exereiſed angle: | 
as it was likewiſe, for. ſane time ſinse in France, Hut all the 


claims and endeargurg in theſe, nations to. preſerve, this right; in 
the great oungils of their. nopre entatives, hate been vainnn 


— _ 


ALATE writer e] ſays ofjthe two kingdoms of "Caſtile; that, 
pour reduire (che people in them) à tout ce qu on ſouhaite, l 
« ſuffit de dire, Le * 

* ces pauvres gen 5 impoſts 7A Tai 
« vinces, ils nen ont pas; fant; ils ene pluſſies [ 
libres, et de ng payer la pluſpart due es qu ils veulent,” | This 
writer ſeems to intimate, that the boaſts of ther -provine 
as to their freedom in this: point; are not v 
1 believe, indeed, the Cal 
| than the ſubſtance. Nufas fs mon SIA" ot [11 ITE 444-2411 A 
Bu there is reaſon to wonder how a nativ 
make theſe obſervations; without reflecting, at the ſame time, 


pon the condition of that country; which hearty es Sogn! 0 


Na ; and the authority of the crown, to ir 


lute as it is in Spain. In a great part of nee — voy 
pretenee of conſulting the eſtates upon this! ſubject : 
and though i in ſome provinces of that kingdom, there is a form of 


much as a 


the eſtates meeting, and the taxes they raiſe are called their free- 


gift, yet, for a conſiderable time paſt, they have been obliged: to 
comply to give what tax the court demands, and ſo are reduced to 
a condition very little better than the feſt of the kingdom [V]. 
The regiſtiing the _ edict met cl Wen 1 6 it is _ 


4 + ; 2 


ben Yours ae 88 Ri . . x R 


[f] C. Boullain. Etat de la Francs, 50K. il. p. 62. Kees the Matias of Brita, 
„Le premier commilſaire (du toy) fait au nom du roy, la demande du ſon gratuit: 


bn les commiſſiires ſe retirent auſſi=tot pour donner EU, 2 la dellberation, qt 6toit 


e fans meme que le corps faſſent aucune beate pattcliere ou enen, * 


% ""*S 


and Mong of Pte axes, Sc. 33 


% Coſt ſous fort nden — . — 


1 ery well grounded: and 
carance of freedom; in their caſe, is more 


ef France could 


| 114% » 
. 75 * 1 4 { i\ 7 0 
| 1 4 9 
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$4 
by the parliament of Poris, yet it is done only for form: they 

ſeldom oppoſe, and never with any effekt. And, of 1. hel, 
when ſome of the eſtates of that kingdom have refuſed to comply 


with the demands of the cour 


by a party of dragoons. Such melancho 
made in the condition of theſe twô great monarchies. The ike 
obſervations might be made of one op the Kingdoms bf the north 


from eircumſtances altogether as DAU i whom ane 
Ir hath not been without great difficulty and ſtruggle, thiat the 


liberty. After having be 


granted, that all the freemen of this kingdom might have; and hola, 


their lands free, and in vers, from all unjuſt exactions and tallage, f 
ſo as nothing be exacted or taken, unleſs their free ſervice, which 


of right they ought, and are bound, to perform. as it was appoint- 


ed, given, and granted to them, by _ in the common 8 
of) the whole hüngdom. n none 229 bug” ; 35 


bg 


chop all but the known legal payments abovementioned,” towards 
making the king's. eldeſt ſon a knight, and towards marrying his 


eldeſt daughter, the reaſonable ee his cities and towns in 


burgage tenure, the ſettled cuſtoms on merchahdizes exported and 


imported, and ſuch other extraordinary rev; ſhould be leyied 4 


by their own conſent. But both this prince, and ſeverab of his 
ſucceſſors, practiſed very differently from haben tenour of this grant: 
they revived and levied the danegild or hidage, and other taxes, 


which Edward the Confeſſor 11 had totally laid alide, in a moſt 


Wal In the Saxon government, before the Norman Wurd extraordinary tixes 
4 could not legall y be raiſed, by the kings, without the conſent of their witena-gemotes, 
as we find by the Saxon annals, under the years 994+ 1002. 1006, 1011. 5 

15 Ingulph. Hiſt: p. 897. 
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rt, they have been taught öbedience, 
0 Laune Have been 


at preſent; and Sweden, the other of them, is but lately recovered 


en of England have all along preſerved this valuable branch of 
e ee, in he time of the Saxon 
kings Ig]. in as great meaſure às the diſturbed, un ſettled condition 
of thoſe times would allow, at the Norman conqueſt, or ſoon after, 

it was grievouſſy attacked, and almoſt wholly loſt: it is true, that 
William of Normandy, by a charter, in the latter part of his reign, 


By this charter, they hac 1 right to Serene | 
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Tract II. Of the Right und Manly of Taipafnig Taver, &c. 65 


arbitrary manner, and in too high proportions, by: their on bare 


authority, or with only the advice of their privy couneil. They 


talliated their demeſne lands, and their towns, in a grievous man- 


ner, and contrary to the antient laws. and cuſtoms of the land; 


and exacted high. and uncertain-reliefs for the lands held of them 
by military ſervice, at le: 


take any thing for. the marriage of his female wards; yet this Was 
afterwards practiſed by his ſucceſſors. As Magna Charta only 
obliged them not to diſparage their wards in marriage, they 
thought themſelves at liberty to make all other advantages they 
could from thence: a conſtruction fo agreeable to the times, that 


it veas immediately coountenanced, and in effect eſtabliſhed, by the 
ſtatute of Merton, cap. 6, 7. They made, or ſuffered great waſtes 


they extorted great ſums of money upon thoſe who held any thing 


of the crown, or were to make any payments to it: in particular 
they oppreſſed thoſe whoſe nd ee to at- lay in the com- 
paſs of their. foreſts- (8]--- 13% 14116 4 nn feat 1 By Ah £10 38 42 
TuEsxE oppreſſions were undd kai FREIGHT thai 
Ne tion into ſo 
much ill humour, that it was ready to break out oontinually, and 
at. laſt. did ſo, in the reign of King John, who, to: theſe oppreſs 
ſonal injuries, by corrupting the wives and 
daughters of divers of his ſubjects; ſo that the nation, reſolving to 
bear. with them no longer, had recourſe to arms, in vindication 


of their liberties, eſpecially their original right of brigg: med bar 


a hundred years after the conqueſt; and put the 


ſions, added other perio 


by their on conſent, or in a legal wax 


TEE far greater part of the barons, ſupported by Un geen 5 
of the people, being engaged in this enterprise, King John, | an. 


it would be in vain. to eppole, * upon . 5 12150, an 


* 
04 About lieh of tee hoveniess and Knight's cue and "Y uncertain E. 
of the ſame, ſee Selden's Tit. of ane 9 5 699. 7 705. WY 1155 
[#] See Charts. de Eoreſta. 2 ee e $4474 lhe 
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zaſd. for--baronies'#].-> They made undue 
. [ of the er marriages of their wards, both 
male and female: though Henry II declared, that he would not 
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yet the clauſe in King John's Magna Charta, t 
be granted but by e the common council of nat Larry 


_ oF 2. r wy TOES 


A art wit 


* 


vt n e 119 oth 


mar the reliefa, for lands hdd of the king, by:kuights ghd 
| in chief. ſhould be certain, and acco! 
That lands in. wardſhip ſhoule 


ing to the antient rate (n]. 


„ primogenitum filium noſtrum militem faciendum, et et ad filium 
0 noſtrum primogenitum —— maritandum ;; et ad hoc non fiet 
«« nifi rationabile auxihum [7]. Præterea volumus et concedimus 


quod omnes alis civitates; et burgi, et ville; et barones de quin- 


omnes libertates et 


* que portubus, et omnes portus, habeant 


« gmnes liberas conſuetudines ſuas. Et ad PR a6 4A e 


« confilium regni, de auxiliis aſſidendis; aliter quam in tribus 
e Caſibus prædictis, et * ſcutagiis aſſidendis, ſummoneti 


« archiepiſcopos, epiſcopos, abbates, comites, et b barones g 


regni figillatim, per literas noſtras. Et preterea faciemus ſum- 


ec moneri in generali, per vice-comites, et ballivos noſtros, omnes 


illes qui in capite de nobis tenent 8c.” Theſe and all the other 


articles of the great charter, and that of che foreſt,” which had 


been granted by King Wem n HI, his 2 — in the 
ninth year of his reign, - 75 DS: 
Sony time afterwards, indeed; Henry: Il, by theill-counel of 


Hubert de — pretended that theſe charters had been obtained 
by du dre cancelled them, in the eleventh or 


year of bes ige. And even when he was prevailed with, 
after che battle of Eveſham, to re- grant charters of the like nature, 


14 1 ut fs 


42:4 


1 Matt. Paris, p. et 3 FL the By 8 "was, for Ns moſt. part, de- 


claratory of the principal ' r—% omg od the fundamental — 1 England.” 1 
fm] Wilkins, LL. p. 368. 21 blen 
Iz] Ibid. p. 369. Sir Robert Cotton, 1 Royal Treat pref. p. 14. . 
that ſoutage, or eſcuage, was an impoſition not mentioned before the reign of Henty I, 
and continued till Richard II. It was paid out of each knight's fee, as a fort of a fide 
for defect of ſervice, or one ſettled i in lieu of ſervice, or in the way of tax to ſupply 


the thing s occalions. — 4 


ould be kept withbut waſte... That no 
ſeutage or aid . ponatur in regno noſtro, niſi per commune con- 
« filium regni noſtri, niſi ad corpus noſtrum redimendum, et ad 


t no aids ſhould 
ee | 


cther 


1 = 
7 5 A : 8 0 y ' 
e 6 . 8 n . * : Ap IO : y ; . 4 1 7 - , 5 

[ %%% K . ⅛ĩ “E ˙ͤ Ts FT, ws n - : n . e r » 13s N 2 > 5 Rags l ren. 4 5 
X. 1 x ' TOE CAR, ie] 1 5 SIRI AI ” N APIS PL 2 3 * IN TE, 7 or * ee 5 * 7 Wb SE EIT een Sa 5 F 2 F Why. o* wt 3H „ n 

bo g 7 3 2 ? S ; Is . r Frome L 2 ons le PAD Ne E o Y Buda” 1 e 
FT... CE OISTa ID ß; VVV T TTT 

> 8 SIP = 95 , A . 7 > * 5 
4 


= © r 5 kt Ty 
% A EOS 
ER 1 


Tract H. Of che Right and Manner of Innen Taxes, Sc. 57 
other. clauſes of importance.,were,omitted;,,arcordingly; the old 
aids were revived, and taken probably with, ciroum ances, not a 
little oppreſſiye. As they alſn continued tobe Edward I, WhO 
not only tallaged his demeſnes very heavily, by commiſſioners of 
his own, but alſo required military ſervice of perſons from whom 
it was due [o]. He obliged the porta to arm more veſſels, and 
ſend them into his ſervieca and for longer times, and on other on- 
ditions than they: were obliged to do by: their genures, or by law, 
and took great quantities of proviſions without paying for them [p]. 
And laid high impoſitions, by his own authority, en the ex- 
man ast ommodities of the realm [2]. 
Bor. the Apitit-of liberty, which bad: been ſtunned. at, the Nor- | 
man \conqueſt;-having} been. by this time revived, it appeared with 
great vigour in oppoſition 40. otheſe arbitrary practices. The earl 
of Hertford, conſtable of. Eogl ad, and the earl of Norfolk, earl 
marſhall, made ſtrong remonſtrances to the king about theſe 
grievances and: when he Was gone into Flanders, without having 
redlreſſed them Ir E theſe | earls, ; with other barons, came to the 
Exchequer [o]. attended by many of the citizens of London, whom, 
as Walſingham ſays (p- 72, they prevailed upon to ſtand by 
them for the recovery of their liberties; and forbad the, barons of 
the Exchequer to levy the eighth penny upon the laity, telling 
them that they; knew nothing. of it, and that taxes could not be 
ne. Or ex SF d, without. thei nent. ae li 
Nor long after which, theſe earls came to. London, upon ſum- 
mons from Prince, Edward, guardian ef the realm, to meet in 
parliament [#], but they came guarded with, five hundred horſe, 
and a great number of choice foot, and would not enter the. ity 
before they had liberty to Place their, own guards at every gate: 
in which parliament they inſiſted upon, and obtained, the charter, 
ſince called the ſtatute De tallagio non concedendo al. In this 


charts or. ſt ee the Great chart er, and that _ A F oreſt. are 
fa] See Brady J "Edvracd I, p. 52. We. IT "1vie: p. 54 ett Ent. (el Cottonꝰs | 

Poſth. p. 182. [r] Brady's Edward I; p. 57; FR 7 [5] Matt! 

Weſtm. p. 430. e Knighton, « col, 252 | | 115 Coke's 2d 


Inſt. p. 432. Prynne, of Pap. 2 p. 742. 7% 


confirmed, 
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ednet e ve hold eee eee mis ae or 
Chart, chap, g.) that the side, miſes, and priſes, that had been 
Daun. ſhould not be drawyn into euſtom (w. And chap. 6: that 
no ſuch aids ſhall be any more taken, fans de commun aſſent de 
e tout le royaume; et pour le eee de ces; faves les 
« ancients aides et priſes dues et accuſtumes. chap. 
of 1 woc in aboliſhed and it is granted for che king af 
« que mes ces ne prendtous ſuns leur commun aſſent, et leur bon 
e volontéè. Sauve à nous et 4 e cuftorne S; 
„ pealx, et quires avaunt grauntes per la cemmunalty a 
Axp in the ſtatute De tallagio non conceden 
faid, „ Nullum Tallagium vel auxili * per nc s, vel hæredes 
in regno noſtro ponatur Seu divers; de debut. net — 4 
« archiepiſcoporum, epiſcoporum, cbinĩtum, 1, mili 
« burgenſium, et aliorum Hberorum < comm. de regno noſtro. 
« g. nullus miniſter noſter vel he ry naſtror 
*.corea, — — :unque: oluntat 
illius cujus fuerint bona. Cap. 3. nihil — le cœterd n 
(i vel occaſione maletot de ſacco lane Cap. 5. there is a aa 
to Humphrey de Bohun, earl of Hertfort, and to Roger Bigot, 
eart-of Norfolk, ant to their cenfederates, of che tranſgrefſions 
which they have done, _ have done any, before the making 
of this charter/ 51.446 106 gi 10:24 ic, SNN at 151: 
Tuxssx ſtatutes mighit ene ong enough to have effec- 
| tually.eftabliſhed the nation's - — not being taxed, but by 
5 attempts, — er dover 1 
chere was 0 Po por means, tht dy the policy" iof x 
be thought of, but was. attempted by Edward 
bring the people under this yoke of impoſitions, without aſſent 
parliament. At one time that prince 8588 With the merchants, 
that they ſhould pay bim a certain ſum upon each ' commodity 
exported and imported, by way of increaſe of cuſtom : hereupon 
the commons complained, by petition 22 Edward IH, ne the 


Wa ns 
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fd 


$ [) _ Cokes Comme. upon it, p. 528. fi | 5 
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merchants had granted to the king 4 . ed abr 8 
en charge du people, et nemy des merchants; + But of à pra 
of this kind the commons complained udn aying it Was 
a great miſchief, and againſt; reaſoh, that they ſhould be obliged 
to pay dearer for commadities; by reaſon of a charge upon them; 
by the grant of the metchants y]. And by a ſtatute 36 Edward 
III. cap. 11, no ſubſidy, or charge; is to be granted to the og. 
by the merchants, without aſſent of parliament ali. 
SoME TIMES Edward III raiſed money by diſpenſing —— me 
ſtatutes, in force, which reſtrained the exporting or importing 
commodities. But 1g Edward III. No. 5. this was complained of 
in parliament [al. And 14 Edward III. cap. 21, there was an 
act of parliament againſt it. fo. farther prevention of this miſ- 
chief, which continued, there Was proviſion, made. en. act of : 
parliament 25 Edward Il,:againftall lit port wool: 
Another deviſe for raiſing; anpoſiti thout the of th 
commons ia parliament, : practiſed by Edward WI, » Was, 7 of 
ordinance, 2. e. by the king d. Weng — the, commons. 
In this way it was ordained IJ. that the Ante 
ſhould yield a ſuhſiay te the kiog, But c 
than revoked [e]. In 21 Edward Ul, ths — in ereus os foek | 
impoſitions, Gaith,! that they were laid in times of great neceſſity, 
and by the nt: — —.— . — e 


pleaſure ya. that ach f ofith 


direct 7 made i r by his own {ror wit = 
u A en Was * que of in p f 


* Aude dd be in upon v W. | 
C eee ee e . Ades Ber. 
** — Par], x7 Edward il Ne 27. Co „ bn. p. 39 * 1H 
] e N4e 1 Au up Ne TH Ihe „Johns hg hr a 
5 Hakewill, p 5 55, 60% (( [ Be 
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track apa enemies. But of chis allo thite 90 „ 
complaints made fit Parliament: 
II 50 Edward III. Ne. 163, 4 'great complaint was me in Wat 
| liiment, chat an impoſition of 'k penny was made upon wools, 
for tonnage,” over and above the antient due, which was but a 
penny. Alo that a penny was endcttd for meſonage; which 
before was but a balf penny: and although theſe impoſitions 
amounted but to one hundred pounds a year, yet they wete as 
much ſtobd pon; in Pantene as the other great one of forty 
_ ſhillings]. In the ſame year of this reign; Lord Latimer, 
chamberlain to the king, was cenſured in parliament, for procur- 
ing an impoſition of eleven ſhillings to be ſet upon a ſuck of _ 
and; though 'he/excuſed it by Taping, that hie had fir 
ſent and good king of the merchwnes, yet judgment was given 
againſt him, that he ſhould be omitted Sed, w und fined and 
ranſomed at the king's will, and be put our of the privy council. 
Richard Lyons, farmer of the euſtoms in London, was, for the 


lame cauſe, adjutige@ in parliament” to be celfümitted to _ and 
A lands and: goods Teized te che King's U ẽỹ © ooo 
Wo Br none of- theſe devices practiſed by Edward IN, had any 
x effect: the nation eaſily ſaw through them. They perceived 
that an agreement with — the charge, in the 
end, fall upon thoſe chat were to buy the commodities: and be- 
Aides}: that -granting-licences to particular perſons would be pre- 
judicial to trade in general. They therefote oppoſed each of them 
in parliament, at the firſt opportunity, and had them made void 
bx ſeveral ſtatutes. Nor would they ſubmit to the impoſitions 
which the lords only joined with the crown in making: nor even 
to thoſe in Which ſome of the commons Were concetned. They 
inſiſted upon it, that no anthörity but that of the king, and the 
two houſes of parliament together, was ſufficient to charge the. 
ſubject. Accordingly, after ſeveral ſtruggles upon this matter, 
Edward! III ; "though he Was 'vety unwilling to part with the power 
to raiſe money, in this, Way, * an. ot. fox. it Was in 
vain to contend for it. tin 


U ] Pet etyt, Jus Parl. p. * 
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FraQ II. o the Right and Manner of Inpoling Taxes, Ce. 63 


Tux people Would not ſubmit even to the loans deſired of. them, 
whatever fair promiſes might be made of repaying them, . The | 


commons in parliament, 25 Edward III [g]; made a grievous com- 


plaint againſt the uſe of them, and prayed that from thenceforth 
none ſhall be compelled to make loans againſt their. will. And 
they gave the following reaſon in their petition; „ for that it 
et was againſt reaſon, and the franchiſe of the land: and prayed 


1 that reſtitution may be made to thoſe that have made ſuch 
_ 44. loans.“ Io n n 8 men was cis plies: our. Jogd: the 


_ 4 king that it be ſa. TA FES + $5 FCC 607: — 4 : A. 2 


0 1 * 


I 2 Richard. II, it is enacted, that' in . which ay 1-4 


ſhall require of his ſubjects, upon letters of privy; ſeal, ſuch as 


have reaſonable, cauſe of not lending, may een be. aſi, 
without farther trouble or grief (J. 


Vang; in times of: danger, the 1 ſent lis 10 * * Kc. 

to provide ſhips ant men, they were commonly to be at the king's 
— but ſometimes, upon neceſſity, they were to be at the 
charge of the towyns and ports adjoining; w which; I think, was the 
true cauſe of the complaint in parliament 25 Edward I, and the 


making the ſtatute for ſtaying that courſe; for there is no record 


of any ſuch vrit afterwards, till the time of Edward III. And 
then, in the 1loth, IIth, 12th, and 1 3th, of that prince's teign, by 
reaſon of the preſſing wars between, him and the French, there 


Were writs, awarded to the towns to ſend ſhips ſufficiently furniſp- 
ed at t 
of making the ſtatute 14 Edward III. cap. 1. And. after that ho 
ſuch writ for 


ir W charge which, I think, were the principal cauſe 


hips,. at the charge of the towns, was awarded till 
BY Richard II. But that was grounded upon an ordinance.in par- 
ent, that all towns, Which would have heir liberties con- 


5 e ſhould have them without fige, ſave only fox finding a 


* 


chip: ſo that this was, in ſome meaſure, at their will whether 
en would do it or not. Afterwards indeed, -1 Henry IV, there 
were commiſſions awarded. to the towns to find. veſſels at their | 


own charge: but Ras was complained, of in parliament, 2 Honey IV. 
| i tang J % ML be v:k \ 
11 Rot. Pail Ne. 166 Con. Abr. p. 79. + 857 Catt, Abridg. bo. 


4 > — x — 


„ or TEMPORAL LIBERTY: ran. 
as a Phe the liberty of the ſubjects, cc 
were expreſly repealed ; and fince chat time, no * writs have 
been iſſued. tl t | * 


AFTER: the Seine new open in ee pon Lore 


a ume 30 Edward III, on account of laying impoſitions, till 


4 Mary I, no king did attempt to lay any more impoſitions with- 


out act of parliament [ij. Though it is alſo obſervable; that upon 


2 joint application of the lords and commons to Edward III, in 
his 5ſt year LJ, that they might not be taxed, or any way 


| * but by their common aſſent in parliament, he anſwer- 


ed, that he was not willing to do it without great neceſſity, and 
for the defence of the realm, and when he might do it with rea- 


ſon; nnen 


| it upon occaſion. WET 7464-246 ont 


Bor, notwithſtanding been claim of Edward III, 
at W end of his reign, the nation continued, in parliament, to 


inſiſt upon their right, and would not be charged with any im- 


poſition or ſubſidy, but by their own conſent in parliament, and 
this they did with ſo much force and effect, that very little, if any 


thing of that kind was practiſed, by the ſucceeding kings, for near 
two hundred years. 

tion to keep up a ſenſe of its right, in this point, that ſeveral times, 
when the parliament granted money to be raiſed, by the cuſtoms 
iſe, they made proteſtations, that theſe ſupplies to the 


crown es not of duty, but free grant. And that this might | 
plainly appear, they ſometimes made ſuſpenſions, or interruptions, 
for a while, in the courſe of payment. In 5 Richard II, there 


was to be an interruption of the king's taking the ſubſidy, for a 
—— between the nativity, and the circumeifion [i]; and the like 


9 Richard II. Ne. * for above a month, from Midſummer to 


| fentiments freely, and ſaid oy: gave the ſubſidy to the king for a 
| v. and ſhould en do che ſame; dur that ke gilt did (hpi ogy 


tt Bog? OTH 4, 149-10 
li) See Coke's 2d laſt. p. or, 2 Hakewill of ag p. 72. 78. 1 5 
4] E . 8 As See Cote. Abr. p. 198, 199. 


| that 


milie 


During all that time, ſo careful was the na- 


the firſt of Auguſt. In 13 Henry IV, the commons ſpoke their 
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will, and not from duty [m7]; X81 -1 


lend him money, which was one of the things that turned the 


though this prince, by rigoroufly preſſing 
an inſurrection, w 


fant 1 notions. Wn the prerogative: prevailed ſo man tc 0 


MP d e. 6 
from their dunn free 


e e e e 


eee of the Right und Manndr of hh 
that it ſhould be confeſſed, that it proc 688 15 


f 


 RrenARD II, in his 24th eas] forced eme of Pebpke 3 


trading part of the / nation againſt him [a]. Edward IV, firſt 


made uſe of a way, which he ſtyled benevolence, though it really 


was no better than à compulſion upon the people, to give ſo much 
money to the king, in proportion to their ſubſtance” [el. And 
though this practice was declared illeę 1, by act of padde 50) 


the reign of Richard III, yet it was again revived and exerciſed- 


with rigour by Henry VIII. This Prince, in the igth year of 
his reign, collected a benevolence, notwithſtanding the ſtatute of 


Richard III (which he affirmed to be of no force, as made by an 


uſurper); it was ten in the hundred of all goods, according to the. 
extremeſt rate of them, revealed by the oath of the poſſeſſors [y]. 

And in the 15th year of his reign, by the advice of Cardinal 
Wolſey, he ſent commiſſioners into every county, to perſuade the 


people to contribute to the king the fixth part of their Whole 


eſtate. Upon which the people fell a curſing, and were upon the 


point to rebel, had not the king, by his letters, ſtayed the pro- 
ceedings of the co nmifioners; | though he threatened” ſuch as 
withſtood his authority, with convention before his counſtl, Ai 
priſonment, and confiſcation of goods. When he few that this 


method would not ferve his turn, he demanded a benevolence; 
and, when that was refuſed, he abaſed. his gold 179. And al 


this point, occaſioned 
ich made him defiſt from it; yet 15 the reigns 
of both his daughters, Queen Mary and Queen Elizabeth, the 

ft, tust 
y her own authority, laid impoſitions upon clotli 
ara 2 We which, N AN her N were e e ol Pack: 
pag without. contradiction * - 


f 


[m] Lee Cort. Abr. p. 438. bp. b Echard's Hig, 1 3 i. p. 405. 

lo] See Raleigh's Prerog. Parl. p. 319. I.)] Cott. Poſtb. b. 177 7. 

[4] Hake will's Impoſ. p. 0. 071 Ibid.. p. 93. 96. Sir I Davies of 
Impoſ. p. 71. in the Temple Library. | 


6 OF TEMPORAL LIBERTY. Part II. 
Gurrx Elizabeth did not only continue the ſame impoſitions 


that were laid by her ſiſter Mary, but did raiſe others on ſundry | 
kinds of merchandize, by che ſame abſolute power; namely, on 


every ton of ſweet wines, on every ton of Rheniſh wines, and on 


every quintal of alum; which, during the time of that prudent 
princeſs, when the nation was every day threatened with deſtruc- 
tion and miſery, were received without contradiction Lc]. 


| Kino James I not only, continued the impoſitions laid, ey; | 
ad Mary and Queen Elizabeth, but alſo laid new impoſitions, 5 


over and above all cuſtoms and ſubſidies formerly due for the ſame: 


though the nation, during the greateſt part of his reign, was at 


peace with all the neighbouring powers; and, except ſome little 
diſturbances, which were occaſioned by an uncommon ſtretch of 
the prerogative of the crown, ieren, paris; ie at 
home E 5 

Bur the maſt; expreſs and el alain a cight to this pre- 
rogative was in the reign of Charles I, who, ſet on by the duke 
of Buckingham, inſiſted that tonnage and poundage were due to 


the crown by hereditary right, without any grant from the ſub- 


JeQs [«}; that he could juſtly, by his own authority, not only make 


impoſitions upon merchandizes, but alſo could, in caſes of danger, . 
of vrhich he was the ſole judge, oblige the maritime and even the 


inland counties, to find a proper number of ſhips, for the defence 
of the ſeas, or levy the ſums of money upon them that ſhould 
be requiſite for the ſame purpoſe: as to all which points he ob- 
tained the opinions of moſt of the judges, after a ſolemn arguing 


of the caſe {w]. He alſo impoſed coat and conduct money. But, 


in oppoſition to theſe practices, the houſe of commons made 
ſtrong remonſtrances, founded upon evident and antient facts. 


Trp ſhewed that W and eee and even the ee, 


£5 4 John Davies of Lad” p. 71. in the Temple 7 «dl 


[] See Davies of Impoſ. p. 73. Rapin, tom. vii. p. 141. 188. And fee the 
judgment againſt Bates, Mich. 4 Jac. in the Exchequer Chamber, upon an impoſition 


laid by Ting mn 2 * currants, wirhout aſſent of parliament, i in Lane's Reports, 
fol. 28. 


Ju] . tom. vii. p. o. 8555 [w] wid. P- 452-457: and tom. viii. p. 25. 
* lad 
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„ F'uſage de la couronne ſous pretexte de la prerogative royale, fans 
« qu'elle ait etè accordee par le parlement, ou pour un plus long 


= 


Tract II. 07 the Right nd Manner of Impoſing "Ty Ge. 6 3 


had been originally granted by parliament, firſt for a time, and 
afterwards for the life of the prince. Sir Robert Cotton ſays, that 
tonnage and poundage began 45 Edward III, and had their ori- 
ginal by parliament [x]. And the greateſt la wyers were of the 
opinion that there was no cuſtom due to the king by common 
law, not even the cuſtom of wool, woolfells, and leather: this 


cuſtom had its beginning by act of parliament [y]. That as to 


ſhip- money, though ſomewhat like it had been once or twice de- 


manded formerly, yet the nation never ſubmitted to it. For 


when Henry IV, in the ſecond year of his reign, ordered boats and 
ballingers to be provided at the nn of the _— it was com- 


Pe of in parliament [2 I. 


IN DEE D it has been arpbolly e in eee at as 


lords and commons cannot be charged with any thing: for the de- 
fence of the realm, or the ſafe- guard of the ſea, unleſs it be by 


their own will in parliament, i. e. in the grant of a ſubſidy. To 
which the king aſſented [al. Upon the whole, they ſet forth that 
matter in ſo clear a light, that king Charles I, in his anſwer to the 
petition of right, found himſelf obliged: to acknowledge, that 
the crown had no right to levy any money without the confine of 


the lords and commons in parliament. _ 1 


Bur King James II, after all theſe: e mich Fu 88 


toms, and chimney money, from the beginning of his reign, for 


a conſiderable time, without any act of parliament to authorize; it. 
However, as that unhappy prince's: behaviour gave occaſion for a 
freſh declaration of rights, which was made 1 William and Mary, 
it is expreſly declared, art. 4. « Que toute levee d argent pour 


« temps, ou d'une autre maniere qu'elle a ete- accordee, eſt con- 


« traire aux loix [5].” Accordingly there never has been fince, 


nor can be for the future, according to the preſent conſtitution, 
any pretenſion 3 by the crown to the contrary: the par- 
[x] Poſthu. p. 172. [y] Coke's 2d Inſt. p. 59. [a] See Hamden's Trial. 


[a] See Hale of Parl. p. 87. and Rot. Parl. 13 Henry I. No. 10. 
wo See Rapin and Echard's Hiſt, Revol, p. 266. 
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6 or TEMPORNIL IIBERTY: Patt 


liament is | uncontetably "_ "ity "he fole” en. of lerying 
. 64 ttb. rey 71 kf 
AND this our poet uid, ot aint of actual An poffttotts 
of taxes, but of all other methods that amount to the ſame thing; 
particularly, it is held for law, that the king cannot now raiſe, or 
diminiſh, the value of the coin, ſo as to endanger the property of 
the ſubjects, without their conſent in parliament. A certain au- 
thor{c} obſerves juſtly, that the coin of any natiomean never be 
corrupted or embaſed, or, which is the ſame in effect, have a 
nominal value put upon it, higher than its true value, without 
great inconvenience. And that he had great reaſon for ſaying ſo, 
appears from the grievous experience which France, his own 
country, has had of the effects of thoſe arbitrary valuations. 
«« Les peuples, ſous le regne de Philippe le Bel, avoient a ſoufrir 
d' extremes vexations. L' une de plus grandes fut le changement 
% des monnoyes. On les avoit fait trop foibles de bas alloy, et de 
trop haute valeur. On les voulut rabaifler. La perte y &toit 
„grande. Le peuple de Paris sen mutina [d]; le mal as ſans 
* amendement Juſqu' en Tannée 1306, et fut porte à tel exces, 
„ qu'en la premiere annee du 14 fiecle, un denier de Vancienne 
. monnoye en valoit trois de la nouvelle: par ou il paroit que le 
roi (Philippe le Bel) avoit reellement fait profit de deux parts 
«ſar trois par la nouvelle fabrique [e].“ We have formerly had 
the ſame thing often practiſed in England. Henry I. A. D. 1125, 
* mutavit ſubinde monetam, unde cara omnia; et graviſſima 
n ſecuta fames [/].“ He was followed in this by Stephen, and 
others of his ſucceſſors [g). Henry III, in his 3 3d year, being in 
great want, borrowed large ſums of money of his brother Richard 
carl of Cornwall, and coined new money in moſt cities and large 
_ towns, out of which he fully paid. his brother, and gave him 


one half Gi the me of Renn einen wage 1 made him a : 
rich * | 
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1 Bodin Je ſen. p. 608. — E 4 Mezeray. Abr. tom, i. p p. 496. 
le] C. Boul. tom. iii. p. 67. et ibid, p. 391, ſous Philippe Valois.' | 
[7] Spelm. Henry I. p. 38. [e] Tyrr. in Stephen, p. 229. 

1 Kennet 8 Paroch, hs quotes Wikes' s Chron, A. D. 11 49. 47 
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Trac II. Of the Right and Mannen of Inipafing Taxes, Cc. 675 | 
Bor one of the moſt remarkable alterations in the coin was 


made in Edward the Third's reign, by William Edington . biſhop 


of Wincheſter, treaſurer of England, who, loving the king's com- 
modity more than the wealth of the whole realm, cauſed new 


groats and half groats to be coined, leſs by 57. in the pound than 


the ſterling. value; whereby victuals and merchandizes became 
dearer through the whole realm [i]. In A. D. 1411, Henry IV, 
cauſed a new. coin of nobles to be made, of leſs value than the old, 
by 4 d. in the noble. And in the year 1465, Stow tells us, that 
Edward IV, cauſed a new coin, both of gold and ſilver, to be. 


made, by which he gained much: for he made of an old noble, 
a royal: nevertheleſs, to the ſame royal was put 8 d. of allay. And 
{6 of other coins, after the ſame proportion, to the great damage 


of the commons. Edward IV, in the 5th year of his reign, abaſed 


his gold; and i in the year 1544, Henry VIII cauſed baſe money 


to be coined, ſuch as pieces of 12 d. 6d. 4d. 2 d. and 1 d. in 


weight as the late ſterling, and, in appearance, good ſilver, but 
inwardly copper. This baſe money, for the time, cauſed the 
old ſterling to be hoarded up; fo that 21 5. was frequently given 


for an old angel to guild withall [/]. Alſo lands and tenements, 
with the prices of victuals, were raiſed far eee . mer 


value. 


HENRY VIII ne! his coin more ns he one. half of 8 


ſag an abatement as never, before or fince, was heard of, and 


could not but be very grievous to the people; but, becauſe they 
held it lawful fo to do, they made no complaint againſt it [1]. 


Indeed the practice of this prerogative hath not been forborn by 


any of the kings of this realm; and ſome of them have uſed it very 


immoderately: yet we do not find any one public complaint upon 
record againſt it, for the reaſons abovementioned [x], Several 
proclamations were iſſued out, in Edward the Sixth's reign, for 
ſinking the value of the coin one third part, and ſometimes one 


half [o]. And in Queen Mary's reign, A. D. 1 5 56, a groclamation 


[i] See Stow's Survey of London. [=. Hakewill of | A p- 85. 
101] See Fleetw. A Pet. Ln] Hakewill of Impoſ. p. 91. 
([a, Ibid. ibid. (9 Strype's Eecl. Mem. rele ii. Pr 247. 1 
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was Amed out, for raiſing the currency of the teſtoons above their 


intrinſic value 7 Queen Elizabeth, in the 44th year of her reign, 
altered and debaſed the Iriſh coin; which is greatly complained 


of by Mr. Camden. But the Mirror of juſtice ſays [9]; that, ac- 


cording to the antient Saxon conſtitution, changes of this ſort in the 


coin ought not to be made, without the aſſent of parliament; and 
Lord Coke was alſo of the ſame opinion [V]. 


Bur ſome of our lawyers, of thoſe times * ſince, have Hora 
of the opinion, that the king, by virtue of the prerogative, might 
law fully make ſuch changes, and that he was the ſole judge of 


the expediency of fo doing. Sir Themas Smith, in his treatiſe 
on the Engliſh Commonwealth, repreſents it to be the ' king's. 


right, to pat what value he pleaſes upon his coin. And Sir 


Robert Cotton ſays [e], that he was not of opinion, with the 
Mirror of juſtice, that the king cannot abaſe his coin without 
aſſent of parliament. Even Lord Chief Juſtice Hales ſays le]. 
<< ]t is true, that the embaſing of money, in point of allay, hath 
not been oy frequently practiſed in England; and it would 

be a difhonour if it ſhould: neither is it fafe to be attempted | 


60 without parliamentary advice. But ſurely, if we repocy _ 


0 right of the thing, it is in the king's power to do it“. 


No ſo far the opinion of theſe lawyers may be right, t that, by 


our antient conftitution, the executive power” of fixing a value on 
the coin was ſolely veſted in the King. For one of the Saxon 
laws ſays, nemo officinam aliquam monetariam habeat præter 
regem [u].“ Hence, therefore, it is highly probable, that, by 
our antient conſtitution, the crown was truſted with the executive 
power of aſcertaining the value of money. But then it was, on 
the other hand, undoubtedly intended, that the king fniould do 
it for the benefit, and not for the ruin, of his people. For it was 


oy pray a maxim in law, as lord Coke fays [w, that the law hath 


. admeaſured ine e . of the e that it cannot juſtly 


083 Strype's Keel. Mem, 4" ip ili. p. 311. | 1 tha I. ada, | 
[7] 2d Inſt. p- 576. r 14 Poſth. p. 289. [e] Hiſt Pleas 


of the Crown, vol. i. p. 199. [4] Wikes's Chron, p- 118. 


[9] 24 Inſt. p. 36. TM 
4 7 uy injure 
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injure any one, unleſs its ink ſo may be for the public, ſervice. 
And therefore when Henry VIII and other kings embaſed their 
coin, greatly to the damage of the people, they ated. -arbitrarily' 
and. legally; and the, beſt of our kings thought ſay! conſulted | 
with their parliaments, and. acted by their adyice in this caſe:! . 

Ro. Clauf. 6 Henry III, dorſo m. 14. there was an aſſize de 
monetã made by commune concilium noſtrum. Chtonic, Thomas 
Wikes ſays, ad A. D. 1247, Facta eſt; generalis congregatio 
« omnium magnatum Angliæ, epiſcoporum, comitum baronum, 
« coram domino rege apud Oxon [x], quindena-Paſche, quorum 
« conſilio et aſſenſu dominus rex mutavit monetam ſuam, quia 
te yetus ſic fuit retonſa quod nullius fuit valoris. Prohibitio 
capiendi monetam retonſam. Pultoh's Statutes tell us, 5 

Henry III, that, by the oonſent of the whole realm of England, 
the weight of the money was determined. And the fame author 
tells us, that in the ſtatute called Articuli ſuper chartas, 28 
Edward I. cap. 20, ſeveral ordinances were 'made concerning the 
ſtandard of gold and money, and to puniſh» thoſe thar act contrary | 
thereto... 2 Henry V. Rot. No. 124 it is enacted; that the king, 
by his council, ſhall have power to make e $4 wenns, the 
coin, to endure till next parliament 77). 

Tux ſtandard of money remained nearly ko the kings 
dow; from 6 Edward IV, till A. D. 152% in the reign of Henry 
VII, who then firſt debaſed the money, by mixing it with braſs, 
to the very great injury of the ſubjects, and no leſs diſreputation 
of that prince [z]. But the late great work of remedying the ill 
ſtate of the coin has taken away all pretence from the crown, of 
raiſing or lowering the value of our eee e in. weight, 
fineneſs, or denomination [a. 

As the crown cannot break in We ee 8 theſabjeds; 
by raifing or ſinking. the value of the coin, ſo neither can it do it 
by, granting patents for ien (J. Lord Coke defines a 


[e] Gale's Serip. xv. vol. il. p. 47. 687 Cott. Abridg. p. 539. 1 1 
Lz] Strype's Annal. vol. i. p. 2656. [a] Letter to W. Moyle, Eſq; in 
his life, pref. to his 3d vol. p. 24. [5] Generally all monopolies are againſt 


Magna Charta, becauſe they are againſt the liberty of the HAY ant the law of the 
land, Coke 8 2 Inſt. p. 47. 63. 0 


monopoly 
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monopoly to be an inſtitution by the king, by his grant or com- 
miſſion, or or other wiſe, to any perſon | or corporation, of and for the 
ſole buying," ſelling,” making, working, or- uſing of any thing, 
whereby any perſon or corporation are ſought to be reſtrajned, of 
any freedom or liberty they had before, or hindred in their lawful 
trade. T he like definition of monopolies 1 is made in the pream- 
ble of act, 21 James I. cap. 3, concerning monopolies. Patents 
for ſuch monopolies were formerly granted, by ſeveral of our 
kings; though they were of very ill e conſequence to trade, and op- 
preſſive to the ſubject. In the latter end of the reign of Edward 
III, John Peach, of London, purchaſed a patent, under the great 
ſeal,” containing that he only might ſell ſweet wine within the 
franchiſes of the city of London; and, by colour thereof, he took 
45. 4d. of every man, for every ton thereof ſold [c]. But for this 
he was cenſured in parliament, 50 Edward III [4]. And in 3 
Richard II. Ne. 18, John Imperiali, an agent ſent hither by the 
republic of Genoa, had procured a monopoly, to furniſh En gland 
with all ſuch wares as came from the Levant; and kept his ſtaple 
for that purpoſe at Southampton: but he was killed, upon thi 


account, by Kirby and Algar, two citizens of London [e]. 


RIchARD II, and others of our kings, granted licenſes to dane 
merchants, to tranſport goods to different parts from what were 
appointed by act of parliament; apon condition they ſhould pay 
a ſum of money for that liberty. To the merchants of Newcaltle, 
Richard II gave leave to carry wool-fells, &c. to any port beſides 
Calais, then by ſtatute appointed for the ſtaple town, on condition, 
that they ſhould pay for them ſuch .cuſtom and ſubſidy as ſhould 
be thought reaſonable by the king's council. And Henry Vl, in 
his 6th, 21ſt, and zoth years renewed the ſame licenſes; and 
granted 600 ſacks of wool to a merchant of Florence, with a non 
obſtante to any ſtatute or reſtraint. In this reign ſuch licenſes 
were ſo frequent, that the town of Calais complained, in parlia- 


ment, of their decay thereby; but I do not find Ned it . 
any relief. 8 


([o] Cott. Abr, an. [d] Ibid. 8 369. 
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'Even ſo late as the reign of Queen Elizabeth, there was. Mc 


complaints of monopolies. « I cannot utter with my tongue, or 
conceive with my heart (ſays Sir Franeis Moore, in the houſe of 
commons) what the town and county, for which I ſerve; ſuffereth 
by ſome of theſe monopolies. | Monopolies bring the general pro- 
fit into a private hand, and the end of all is beggary and bondage 


to the ſubject. Out of the ſpirit of humiliation 1 ſpeak it, there 


is no act of her majeſty's, that is more derogatory to her, more 


odious to thè ſubject, and more dangerous to the common wealth, 
than the granting theſe monopolies []. Mr. Dernland ſaid, *I 
we proceed by way of petition, we cannot have a more gracious 
anſwer than we had the laſt parliament, about monopolies; but, 
ſince that time, we have heatd of no reformation: I never heard | 


the cry of eee Fang d more a e Now at 1 780 : 


nm o d rt / 
NorwtrusranbinG the Aiſtreſſd | Gtuativn of gent c part of 


the nation, by means of theſe monopolies, was ſo loudly com- 
plained of, the crown was by no means Willing to ſuffer that part 


of its prerogative to be touched, or intfenched upon. The Lord 
Keeper Egerton ſaid; in parliament, in 1597, that, as to monopo- 0 
ies, her majeſty hoped, that her dutiful and loving ſubjects 
would not take away her prerogative, Which is the principal flower 
of her gardens; but that they will rather leave that to her diſpoſition. | 


As her majeſty has already proceeded to the trial of them, ſo- ſhe 


promiſeth to continue, that they ſhall: all be examined to abide the 


trial, and true touchſtone of ah law. Some others of her coun- 


cellors ſpoke in a higher ſtrain. One gentleman, ſaid Sir Robert 


Cecil, went about to poſſeſs us with the execution of a law in 


antient record, andy Edward III, likely enough. to be true, 
when the King was afraid of the ſubject. In former times all ſat 
together, as well the king as the ſubject; and then it was no pre- 
Jug to his prerogative to have ſuch a mondpoly examined.” If 

u ſtand upon the law, and diſpute the prerogative, RY what 
Bracton lays [], Prorogativany noſtram nemo audeat diſputare. 


5 Dews's/ Journal; p 645: e] Ibid. p. 646. [3] Ibid. p. 649. 
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| by! the king's letters patents. 
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1 bee ese myſelf, being in | 
God proſper thoſe that further the overthrow of theſe monopo- 

'ogative touch not our liberty.” I will 
not wrong any ode ſo much as to imagine, that he was of this aſſem- 


my coach) theſe words ſpoken aloud : 


lies: God ſend that the prerc 


bly; yet let me give you this note, that the times were never more 
diſorderly, and men are toò apt to make ill interpretations of good 
meanings: I think, that theſe perſons would be glad that all ſove- 


reignty was converted into Popularity.“ Sir Francis Bacon, in 
like manner, declared ſtrongly, in the houſe of commons, upon 
this ſubject, that the commons ought not to al or judge of, or 


meddle with, her majeſty's prerogative [2]. | 


Bur, at length, the remonſtrances and ber of the how 
of commons had ſome. effect. Queen Elizabeth, in her 44th year, 
publiſhed. a proclamation, declaring. thoſe grants to be null and 


void, and leaving them to be tried at common law. And; in a 


ſpeech to a committee of parliament, ſhe ſaid, .I would rather 
« loſe my heart or band than that either ſhould conſent to alloy 


«« ſuch privileges to engtoſſers, as may turn to the damage of my 
5 people [E]. „Though ſill the crown went on to grant mono- 
polies, as appears by ſeveral chi on et. in ae time of Ja ames . 


4 . 
1 

4 
..& 3 


es 90 this kind, think was an 


Bur, to put an end to all 


act made againſt monopolies, 21 og I. chap. g, by which it is 
declared, that all monopolies, &c. are altogether contrary to the 


laws of this realm; and ſo are, and ſhall be, utterly void, and of 


none effect; and in nowiſe to he put in uſe or execution. And 
that all ſuch grants of monopolies, &c. Mall be ever hereafter 
tried according to the-common laws of this realm, and not other- 


wiſe. The party grieyed, by ſuch grants or monopolies, ſhall re- 
cover treble damages and double coſts, by action in the courts at 


Weſtminſter. And whoeyer ſtays, or procures judgment to be 


ſtayed or delayed upon ſuch actions, ſhall incur a eee 
The crown can only grant exeluſive Natent. fox fourteen Ip 
new manufactures and inventions. 


(4 Dews, ibid. p. 645. * Camdew $ YR p- 6 
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By which ſtatute, one ſhould: imagine all ſueh hindrances to 
trade, and ſuch chargeable and oppreſſive vexations to the ſubjects, 

were effectually removed. But, in the reigns of Charles I and 

Charles II, were there not ſeveral patents granted, in the way of 
monopolies, equally detrimental to trade, and oppreſſive to the 155 
ſulbatk⸗ with any of thoſe heretofore ſo much complained of? 

Ir is farther held, by our lawyers, that the crown hath not a 
right. ſo much as to create any new offices, with- ſalaries annexed. 
to them to be paid by the people. This is a way of raiſing money 
that has been often practiſed in other countries of Europe: it has 
been Frets very much in France, and has brought in great ſums of 
money to the crown. Les coffres de l' epargne étant vuides, il 
« falloit avoir recourſe au plus faſcheux moyens pour recouvrer 
«.de Vargent, particulicrement à la creation. de nouveaux offices, 

« dont les Italiens fourniſſent les titres, et le roi, Henry III, de 
France, perſuadoient que cette multiplication étoĩt un excellent 

% moyen d'avoir de largent ſans violenter perſonne, et de rendre 
la puiſſance du roi plus, abſolue en rempliſſant toutes les villes 

«« des creatures qui fuſſent A lui, et qu il tint obligees, par la crainte 
de perdre leur charges, de lui aider a fouler leurs ſujets [I]“ 

Tuls practice went the more eaſily down in France, becauſe 
that people, as De Comines obſerves, love to be in office, but it 
is in its nature productive of many and great inconveniences; er 
it encourages extortion and many other kinds of outrages. 
as it is, in effect, a way of raiſing money and burdening the ah. 
ject, who muſt bear the charge of ſuch officers, without their con- 
ſent, in parliament, it hath not been ſubmitted to in Englands when 
attempted on the part of the crown. _ 

KING Edward III, had granted to Robes, . of Neewich,” 
a new office for meaſuring of worſteads, with a new fee; but it 
was, at the petition of the commons, reſolved, in parliament, to be 
void, and afterwards was revoked by the authority of parlia- 
ment [n]; and the like is the law i in all caſes, ſays Lord Coke [z]. 


[1] 1 Henry ii. vol. iii. p. 3 [n] Cott. Abr. p. 71. 
C] 2d Iuft, p. 534. 
| L here 
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There was a petition, in parliament; to the like purpoſe, 13 Henry 
TV [9]; where the commons complain that an office was erected 

for meaſurage of cloths and canvas, with a new fee for the ſame, 
1, m the authority ef the king's letters patents, and pray that theſe 


might be revoked; for that the king .could erect 3 
no offices with new fees to be taken of the N who cannot | 
legally be ſo charged but, by parliament, The king's anſwer, in | 

Parliament, Was, that the ſtatutes heretofore: provided, for this f 
purpoſe, ſhall be obſerved: which ſtatutes were 25 Edward I, ang ; 
34 Edward I, &. and accordingly j judgment whs alſo given in the = 
King's Bench: ſo that this point was both reſolved,” in | agent : 
and adjudgec by law, according to theſe ſtatutes [y]. 
"AccokDINGLY, by 12 Car. II. cap. iv. ſect. 5. it is enabred- , 

that the cuſtomers, collectors, and all other his majeſty's officers, , 

in the ſeveral ports, concerned in the receipt of the cuſtoms, ſhall ; 

receive only ſuch fees as were taken in 4 James I, until ſuch time a 
as the faid foes ſhall be otherwiſe ſettled; by authority of pa-. 
[| liament. And by 12 Car. II. cap. 22. 34. his majeſty is autho- = 
N rized to nominate and appoint ſuch, and ſo many, commiſſioners, 2 
4 and ſubordinate officers, for the management of the exciſe, as he 2 
0 mall think proper: and by ſect. 33. of the ſaid act, all the ſaid 1 
"| commiſſioners and hows 3 ae to bo frorn to take: no wa or re- 5 
W | than fret ti mHoſty; or - thoſe — his nuajeſty tall ee in ; 
1 that behalf. Theſe proviſions implied that, u ithout parliament, 5 
5 no offices could be created by the crown, that would be either , im- ; 
4 mediately, or in em neee r 41 0 : 
12 Co abr v. TY | 1 Lon ca. a . [7 7. 
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| Ya teh of Levying Money that were 4 5 Legal. 


1 are, 4 preſent, aboliſhed ; and tbat Power, with the OY 4 ot 
; the Money raiſed, is veſted i in Fe Parliament. 1 1 


"JAVING ſet forth ite of the illegal methode, that many 
TP of our antient kings purſued, for the raiſing of money, by 
their on authority; without the aſſent of parliament, I ſhall pro- 
ceed to point out ſome other practices, which they Pure for 
the ſame purpoſe, which were no leſs oppreflive to the ſubject, 
though, in thoſe days, they were deemed legal, and which; at pre- 
ſent, we have happily got rid of. And herein I ſhall begin with 
purveyance, an oppreflion, in former ages, ſo big that all other op- 
preſſions ſeemed to be ſwallowed up in that one. This was ori- 
ginally, without doubt, a legal right in the crown; being of. a like 
nature with ſome prerogatives ſtill enjoyed by foreign princes: it ; 
was intended for the making more plentiful and choice proviſion 
for the houſeholds of princes, and for their better accommodation 
when they travelled, in thoſe ages in which Adee e er 
quifite were not very eaſy to be met with [g]. 

Bur this branch of the prerogative was antiently ſo nit as to 
be uncommonly oppreſſive to the ſubject. We find ſome traces 
of it before the Norman conqueſt DI. Canute; ſays, Omnibus 
«* hanc porro impertimus alleviationem, ut quo prius opprime- 
* batur onere, populum liberemus. Imprimis, prefectis meis _ 
« omnibus mando, ut ex prædiis meis propriis, quæ mihi fuerint 
« ad victum neceſſaria, ſuppeditent ; neque alius quiſquam victui 
« noſtro alimenta præſtare invitus cogatur [s].” Henry I, with 
the advice of archbiſhop Anſelm and that of his council, endea- 
youred to redreſs ſeveral grievances, which the people of this na- 
tion had ſuffered in the reign of his brother William Rufus. 
And to regulate the great abuſes of the purveyors, which had ſo 


* K 
1 1 * 9 . A 


[e. See Bacon's Gorern. of Eng. part i. b. 166. Wo LL. Canut. cap. 67: 
| [5] Coke's 2d Inſt. p. 542 
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much diſtracted the government and oppreſſed the people L*. 


But the regulations of this prince v 
or did not anſwer the end propoſe 
Cckel. 


re not carried into execution, 


ance: without any warrant at all. 


1 


Ix order to prevent theſe grievances, which are re alſo recited — 
| acknowledged in the ſtatute. Articuli ſuper chartas, cap. 2. the 
famous ſtatute 28 Edward I, was made. But this law had not. the 
deſired effect; for in 11 Edward 1, there was a complaint, that | 
divers following the court, « bona ſubditorum, nomine regis, et 


« hoſpitia captant.” | And in the ſame year, it was ordered, that 


no man ſhall take victualia aut alia mercimonia contra volunta- 


tem poſſeſſorum, niſi prius ſoluto precio (w]. But in 13 Edward 


III, the commons, in parliament, deſired that the purveyors, f 


though with the king s commiſſion, might be arreſted, if they did 


not pay for what they had. And again, the 17th of this reign, the 
commons deſired a remedy againſt the outrageous takings of the 
purveyors: to which the king anſwered, that the ſtatutes ſhould 
be obſerved. And in the 18th, 25th, and 36th years of this 
prince, there were ſtatutes made to reſtrain the violences of the 
purveyors: and another in 1 Richard II, another 7 Richard II, 


and another in 4 Henry IV. Yet it ſeems as if they all ſignified 
but little; for in 5 Heary IV, two fifteenths were granted, in par- 


liament, upon condition that the purveyors ſhould not take their 


goods, and carriages againſt their wills. 


Bur, even after this grant, we find the AL Body 8 Henry Iv. 
praying payment for victuals taken by the purveyors, due ſince the 
time of the king s coronation; and the very next year, the ſpeaker 


mM Spelm. in Henry 7. Ia] 2d Inſt. p. 543. 3 l © Tw) Bacon of 
Government, part ii. p. 38. 825 * * | : 
O 


>. for, we are told by Lord 
a}, that, before the ſtatute of 28 Edward , the inſolence 


of the purveyors, bearing themſelves ſo proudly under the great | 
officers of the king's houſehold, grew to that height, that they 
would take what, and as much as, they pleaſed ; and many times 
where it might leaſt be ſpared, and for others, than for, the king's q 
houſehold; and ſometimes would pay. nothing, and many times 
leſs than the true value: and many e wore make . 
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Trl. Of the Right and Mann hn g Ten Ge. vy 

of the houſe of commons —— 5 the 
abuſes of puryeydts. In 1 Hetty VI, chere is à printed ſtatute 
hem. Another 11 Henty VI, and another 2 Tlenry VI. 
However theſe grievanees continued to much later times; for the 

houſe of cormtiens complained-to King James I., that thete was 
a general extreme, unjuſt, erying oppreffion- präctifed by! cart= 5 
takers andi putveybrs; vvho have ravaged and ranſacked the co 
2 your majeſty's coming among us, far more ee 
any; of yaur, royal progenitors Pf. 
1 uE advantage ariſing to the crown from Föreyahesg e 

Garing houſehold;expences, was, in 35 Elizabeth, eftimated; com- 
munibus annis, at 25, 00 l. per ann. in 3 James I at. 40500 /. 
per ann. and inthe) reign of Charles J, at near 5000 J. per | 
annum I. Some perſons were of the opinion, that this prerogative 
was inſeparable from the crown, for that it could not be taken 
away! Lord Coke and Sir Robert Atkins fay it is, in expreſs = 
terms [x]. Aldi ſo does Sir Ri bert Cotton. And Fabian Philips, 
in Charles the Secotid's time, wrote à long treatiſe, in whichi he 
profeſſes W N __ antiquifys and, among other things, 1 7 11 | 


ceſſity of it. ee vitt i bios ; ee ant rg 
Bor, en Soelthe nation; the Wetiiberd of the firſt bee. 
mant after anden Vus reſtored were of a different opinion, 
prevail upon chat prince to ennſentt ta gie ibu. f 

— Charles l. the right to purvey? e im the crown 
was entirely aboliſhed; except as to particulars:necefſary for the 
accommodation of the king in his progreſſes. And though! the 
abolition of this right of purveyance may am: vol hayes been g 
chiefly of advantage to the lower kind of peop S. 

who were moſt expoſed to the takings and pte "off the | 

purveyors, yet, lin reality, it affected even the higheſt people ; 4 

whoſe lands being rented by theſe farmers, if the latter were * „ 
Prelled, they xen ſo much leſt able to pay their rens. 
05 ++ AN@THER very e onſiderable advantage which. we have Fe. 
eee, 0 that * W cannot billet or quarter 1 


Te] Hale A, Pall. 5 p. I. | Jl! N k Þ1 Phil, Govern, of "Eng. p. 252. 
_ 0A Diſp. Power. p. 54 10 12 ee = . 197 181 ITE of wit PI} 
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have of them T 
have from the ſtates of France, aſſembled at Teures of tke Miſer- 


S ON TEMPORWE VIBDRTY) pate l. 
Goldiers; or other perſons, upon private hot 
conſent of the dτ ers. Of What 1 it ds to be exempted 


from this burthen, any perſon may judge, either from hib own 
imagination 'of the inconveniences of it, or from the *a&counts'we 
hem as ſuffered in other countries: The acconnt we 


able condition of the poor farmers of that kingdom; will: not give 


us a bad idea of this matter. . Les gens de guerre ſont ſwuldohez 


pour le defendement de Topprefbr: et os ſdnt oeuν qui plus 
6e Voppreſſent. II faut que le pauvre laboureur paye et ſouldoye 


ceux qui le battent, qui le delogent de ſa mäiſon, qui le font 


e coucher}2 terre, qui le otent ſa ſubſtanee. Mais ils fort plus 
* malheuren x, car Vhomme de guerre ne ſ6 'Contentera 2 des 
e biens qu'il trouvera en Photel de laboureur, ains il ſe dontrain 

«« à gros coups de baton, od de voulge, à aller querir de vin en la 


ville, du pain blanc, du poiſſon, eſpicèrie, et autres choſes ex- 


e ceſſives: et, à la verite, ſi n) toit Dieu qui conſeille les pauvres et 

ee leur donne patience, ils cherrotent en deſeſpoir 12 51h 1h 

Soc. as the ꝓleſſed Rate of the poorer: ſort of people in that 
kingdom in former ages; and if any perſon thinks that notice 
of this fort has been done in France of late years; I deſire he 


would only enquire of what paſſed in thoſe piovinces of that king-— 
dom where the: proteſtants reſided, in the reign of Lewis XIV. 


And I doubt not but he will hear of {tilt greater oppreſſions and 
barbarities, from the logements of the dragoons, than theſe I have 
mentioned above. Indeed, the ſubjects muſt! be at all times liable 
tio them, where this power of free quartering ſoldiers,” upon pri- 


vate families, nene enen and unregulated by any 
9 5 24012 th 01 55100 Nein os Os 


In England, we had no > flandii armies antiently, nor-quarteting 
Solder; in time of peace; ſo that there was no proviſion made for 
quartering any at comman'”law,'or'b 


Vet ſometimes our kings did thus oppreſs the p 


firſt reigns after the Conqueſt, it ſeems t 9 oa practiſed to 
give free quarter, in private houſes, againſt the will of the owner. 


For * I, in his charter to the city of London, exempts them 


ib | thenceforth 


e, -unleſs'by the free 


CIO mT know of. 
In the two 
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Ix the veigm of Edward III, the commons, in rammen com- 
plalneck of being oppreffed wick the free quarteting of ſoldiers [o]; 
ne in 8 Henry VI, the commons petition that all ſuch ſoldiers, 

25 paſs through the realm, 80 pay! for their viduals and lodging. 
To which the King anftwered, ffiat Ke wöuld be 5 viſed [cl. And 
in the reign of Charles I, tis quartering of ſoldiers was not only 
prackifed, büt that in fuck a degree, Hat the houſe of commons 
complained loudly of it to the king f; that, in apparent viola- 
tion of the üntlertt art undeubted riglkt bf all your majeſtys Toyal 
ſubjects of this your kingdom in general, and 5 the gtievous and 
inſuppottable detriment of many countries and petfons in parti 
hhtard-of way hath been invented, and 
put in practice, t daß ſoldiers upon them, ſcatterecl in companies 
Here and there, even in the heart and bowels of the kingdom, and 
to compel many of your mijeſty's fubjects to receive and lodge 
them in li ow Belle and both themſelves and others to con- 
tribute towards the maintenance of thetn; to the excceding great 
detriment of your ma majeſty; the general terror of all, and the utter 


undoing of many of your people el. And the ſame author ob- 


ſerves, that in 2 Car. T: the ſoldiers broke out with: great diſorders, 
they maſteted the people, diſturbed the peace of families ahd the 
civil government of the land: there were frequent \robberics, 
en rapes, rapines; mürders, and barbarbus cruelties. And 
unto fuch places as did not tamely ſubmit to the eomſeNors of this 
prince (though there was 3 little oppoſition to the meaſures of 

the court at that time) the ſoldiers were ſent for a puniſhment; 
and, wherever they came, thete was f general outery + the high- 
ways were dangerous, and the m arkets unfrequented. But in op- 
poſition to theſe practices, the commons, in parliament, affirmed, 
that every ſubject of this kingdom had a full property in his goods; 
and, in the Petikon of went oy demaided it, as their known 


1 


fs "Brady of lg Append. p. 26. 151 Brady* 8 Edward It. p. 239. 
WS! Cott. Ahr. P. la Rafi nol * „, [+] Ruſby. 


2 1285 freedom, 


bo. + OB\TBEMPORAS)IABERTY. Part 17 
Ap Q- have the ſoldiers and anariners.quar! red upon any 8 
private perſons, contrary to their conſent, withdraw, to ien > 
the king anſcyened, , Soit droit fart comme il eſt deſite ].. 
OA Lag in an act of | parliament 3¹ Charles I, it is een . 
that no officer, civil or military; nor other perſon 
ha es et ſhould from thenceforth preſume to place, quarter, or 
billet any ſoldierior ſoldiers, upon any ſubject or inhabitant of this 
realm; of what degree; quality, or profeſſion ſoever, Without his 
conſent. And the quarteping Which! is now allowed, upon public 
houſes, victuallers and the like, is only. by virtue of a clauſe . 
the mutiny act, which i is made every yeat, and expires at the end 
of it 3 ſo that it is entirely at the will of the parliament whether 


2 


this power ſhall be continued in the crown, or not; and ; in all the. 
mutiny. acts, proviſion is made, that the proviſions given, to the 
ſoldiers and their. horſes,” ſo quartered, ſhall. be paid for dily a at 
ſettled rates. In a word, there is, at preſent, no way left for the . 
crown to raiſe money upon any of the ſubjects, except by conſent ; 
of parliament. | And when money is. to be raiſed upon, the ſub- 
jects, all bills for that purpoſe muſt take their riſe ; in the houſe of J 
commons; who can beſt judge, and are. moſt concerned to Judge, 
what. things it is moſt for the convenience of the people to have 
the taxes laid upon; and who are always willing t to receive peti- 
tions from them, or to hear reaſons from their repreſentatives, 4 
againſt any bill that is likely to bear, too hard upon Wen in 
generals or upon any particular part of them. 
Tux -honfe of lords, though they can reject a money bill z in Se ; 
whole, yet cannot make any alterations in it, or at leaſt not ſo as 
to increaſe the ſum given. And, in this parti ular, the commons i 
have always been jealous. of their privileges; for e find, in Rot. 
Parl. 9 Henry IV. Ne. 21. [g]. a complaint of the commons, of 
a breach of privilege, i in that the lords ſeveral times. acquainted ' 
the king with what, paſſed i in parliament. about a ſubſidy, before it 
was agreed upon. And 16 Car. I, it was reſolved, that the lords 
voting the propounding and declaring the matter of ſupply, LA 
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poſſeſſions: while, at the ſame tim 


it was moved in the houſe of commons, was a breach of privilege 
of the houſe [ö. There have been inſtances formerly; when the 
lords have gen money for themſelves and their tenants, ſeparate 
from che ſubſidy of the other commons. For 13 Edward III, the 
lords granted the king the tithe ef all the corn gtowing upon 


their demeſnes; and the commons granted nothing [ils or, at 
leaſt, their aid was conditional I. 12 Edward IV, the lorde 


ſpirituat and temporal, by themſelves; granted to the king the 
tenth part of one Naben year's revenue of all and ſingular their 
the commons granted to the 
king 14,000 archers, to ſerve the king, at their coſts, for one 
yearz. the ſame to by levied out of all ans ane w to 


| Progr rtion . F 5111 16 91 Sl! | 
Bor of late, There hes nos heen: ee e c Foy 


to make any ſeparate grant of that nature: ſo that the ſole right 


ol giving riſe to money bills, and determining che amount of the 


ſors  to-be raiſed, ſeems to be allowed to the houſe of commons. 
gent, at preſent, in granting money, does for the moſt 
part appropriate it to particular ferviees, whereby the application 

jore effectually ſecured. This was likewiſe done for- 


morlp; upon fome occaſions. 1 Richard II, there was an appro- 
prlation of a ſubſidy givon, to the uſe: of the war only: and 


Philpot and Wal worth were appointed receivers and keepers. of it 


td that uſe nl. And in the latter end of the reignu of Edward III. 


there was ſuch another appropriation either made, or requeſted, by 

commons [a]. 5 Richard II. a ſubſidy of tonnage and poundage 
was e upon condition that it ſhould be applied for the ſea- 
ſervice, and for no other purpoſe. 6 Henry IV, the commons ap- 


: —— the ſubſidies they granted to the uſe of the war, and 


pointed Lord Furnival and Sir John Pelham receivers and keepers 
of the money for that uſe [al. This caution however: was not 


aſten bſerved, except in caſes where bad or wil: eee, 
— . 1 eroumn or eee 1 

WELTL 21 145 * 22182 ST 8 Fe nnn 

[4] Ruſlw. WY b. ads 001 Weſt, Fs b e Cott: 
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tro rec Shvehnatatally — eh TT. 
| — ae ives a. xight of enquiring whether this 
ging gan has been. duly obſerved, and of making any Alter- 
tion that may be afterwards found proper and expedient. And 
when money is granted hy parliament, the com iſteners who are 

to be employed n raiſing ät, are, in caſe of the land tax, named 

ht the | houſe of commons itſelf a circumſtance which was 

thought of no ſmall importance, by the ſtates of France, when 
Yo they had the- privilege of raiſing n x 2 Wes eee 
„ own, commiſſioners y. 4) m 
Nui preſent, in France, the kiog Males bed that right, 
Fu. are great complaints made of the oppreſſive practiees of thoſe 
who are en in levying the royal revenue. Un collecteur 
*impoſe à un homme. a la taille deux ou trois fois au de la de ſon: 
46 tevieny: comment : ſe pourvoir. II faut payer par Eravihon. 
<<: les trois o quatre cens ecus, à quoi eſt tax un homme qui nen 
i poſſede pas la moitie de revenu. Apres, un peut ſe pourvoir. 
Ce ſt à dire monter de barreau en barreau juſque à une cour 
„ ſouveraine; plaider trois o quatre ans, conſumer en frais de 
juſtice trois fois autant que vaut le principal et au baut de 
tout cela ne rien retirer. Car ceux qui manient les affaires du 
ii, et qui exercent ſes droits, ont toujouts raĩſon Ig]. Thie! 


account may poſſibly be ſomewhat aggravated; but that it is not? 


be 204 without foundation appears from a wtiter leſs to be; 
eRted, ho repreſents to the king of France, , thatithe avarice 
” 1 the farmers; of taxes is ſuch, that, provided they can fall hei, 
pockets. they: Fare not how much- they; expoſe me glary af haut 
D hacer YO enantict am rnb Bi 
7 —_ che f narning and af pointing com- 
miſſioners for taxes was antiently in the cron, and was commtinly 
exerted; by it [. In the aid which was granted to Hedry Hl, 
when Magna Charta was paſſed, there is the form af the co n 
miſſion []; and in the other grants which came afterwards, the 
fp] See Paſq, Rech. de la Tailles, and Vauban's'Dixine" Royale. 


p. 32. [s] See Brady of Burghs, 1 1.54 09 Rot. Parl. 40 Menn 
III, in dorſo. 1 | 
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power to examine all men upon oath, as to the tme value of the; 
eſtates u. In the 


impoſed and ſet by the ing's j 
but afterwards PF; commiſſioners ? appointed by 1 me A for N ; 


purpoſe. 18 


Rewe, Theſe chief taxers alſo appoi 


| and. > frye ugh Citzes and burghs,, what they ſhe ould. pay i; 


f Ul, eee 0 


IA AON AT 1 | 
& che: hie J Manner-of ln ofng 1 Se. 63 
king is deſired to iſſue eee lerying em as 
cuſtomably u]. The commiſſioners, by thoſe commiſſions, had 


83 


moſt antient times, the tallages were uſually 
judiciers,;;in/ their reſpective iters;; | 


BEFORE 8 Edward III, d were g N taxors appojnt- 


: ed. by the king, in every. un „who appointed twelve in eyery 


dated rate every man's perſonal eſtate, according to the true 
e; and then to levy ſuch a part of it as wag, granted in Par 

Oi! red ſuch, and ſo many, 8 as 
ey thought fit; in every city, and town. of. the king's 1 1 


to eng ire into every man's perſonal eſtate in moſe places, and 


57 ſuch part the! eof as had been granted. in arlia ment bo 1 


And that they might value every man's. eſtate truly „ theſe taxers 


were ſworn not to do otherwiſe; for love or hatred. But 8 Edward 
III, there was complaint made to that” prince, by parliament 
that the taxers and collectors, for bribes, ſpared ſome men, and, 
by colour. of their office, extorted from others more than, 0 iy 
ought to pay, and applied it to their own uſe;.. Whereupon 

were commiſſioners ſent by the king through all Ls pri 


d fifrcenths, Kc. which: ſums were fixe 
particular burghs reſpes ively for che future, 
made the ſtandards of all furure taxations [9]: 21 Edward 

aplained, that divers 9 and rievances 
Were done. to the pool, by by the eallegorsof yool, and 0 


of oth | [ ; Ih Nei! h my 
belt, 23734 i i 7. 55 
e ill the chief taxers and 1 e | 
and by the crown, yet, 77 25 Edward It, the commons 


bee. ther gone of their houſe, might be made collectors e of 
FORT UNS, FLA d TS TEL ENS 4d, Fog — a % 
111 ot ral. © Bain No: f Py ibid. 2 Henry IV. Ng. and b # Hear 
vi Ne 13. Le) Mader s Hiſt. Excheqd. p. 50 10! 12; LI Braty of 
Burghs, p. 39. e WA ans} b Cott. Abr. p. 2. 
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4 0 r mene vienna. deen 
eg anted. But Wie kiätz demea Heir Fequely a!” 
they peritjohed” f6b the fate thing, 45 Edward 
vain. Büt in the 51k of this reign, the king pri 
quelt [J. Es hrs” Tor lecying the aid 
Ade, bee apple ane tinted Ty dle ere 
Henry VIII, 2 and 3 Edward VI, 4 and 5 Philip and ny 5 
and 22 Charles II. 

Bor at pteſent, and Race be Revdl udn. the power of nieliing 


| eommiſſioners, for the land tax, is exetciſed only by the houſe of 
granted. Theſe 


commons yearly, in the act by which that aid is 
cotmiſſſoners muſt be perſons of ſome figure and credit in their 
Keveral counties; the qualification to act in that capacity bein 
100 l per ann. in that county. where they act. Their knowledge 
of. each others fortiines,” and _ tbourhood; wilt 'difpoſe 
them, to 40 As Fog boy ot her.” ee. 


each D 


doc 


. or 15 the 2 e Ho ap the Weary, he can fry 
1 officers f each: and: the commiſſioners 
Abs judicial authority, in ſome caſes, without any ap- 
al it to the "commiſſioners. of appeals, alſb neminated 'by"the 
Lag, of is the country ts 'the juſtices er the Perce at belt 
Gee Lend, who its dS wel by the lord f meier 
HowWtvrk, "ety methods of proceeding are ſo far pr 
by 
hit there, 1s Ns Tat We any g great” pficvante or opprefin; Nor 
hare, whe we in fact, ee torn? ahy Committtck by ther z 
i# © eden of the excife las, and there 
En, {Yi jes.of that antient and. conſtitütibnal n 
by Rich, Which has ſtood. the teft of ſo many "ages, and been one 
2 great 4 of gur liberties, will always be looked ppon- 
We " aud deteſtation which. it deſeryes. | But, F Hope, 


4 Cote, Abr. 5. 79˙ ln Ibid: p. 148. 
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Parliament, and they are ſo much under its eye and vorrectibti, i 
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8. beg . kreierte ande ard Abuſibneſt que G les Patle- 
ments ſe duiſſotit fuite pr Ie fal V atm des Ares des trepaſtors 


* * Eu et E la volunt 1 


uy par aides et t chilets'fe 


3 0; > 412%; tt — 


1. e. that, Tn: 'the — con aa, it was eſtabliſhed by: dr 


for parliaments to be held. twice a year. ; But, on the other hand, 


many learned men have thought, that There is no great force in 
either of theſe authorit 
_ Becavss, in the fiſt place, patliammentez in thoſe ages, _ 
held at other places as well. 105 85 Lon Particula 8 
Ethelſtan, we was not 10 lg il ge Tag? rer e 
"parliaments ät S e i; Töne 
Thitlanditig, as well as t Löndon 13}; Which i be 
ae we Have extant.” Now 1d hare 55 ; 
hd Lan) expreſs law of Alters,” us the 


"th J Lenden toll be the nl place for böfdlit W # 
8 ſecond 


Mi 

4 law, ag be mentions, of Alfred b. BeGau if any ſuch law had 
been known in that tin Md pi ab} Have been g ted 6) 
the ids erden, in 4 ward II, Wh, in che tiete 
ir Grckine . Kihg Mal ot partie 
3 rwice if there be heel? they would p os G 
edged ſuch an antient law, bad hey Ciba ity" to 
"outiteriance t6/thiir new ordinahecb. Of, 65 ; bot 185 
that Ge Sure of the Mirrof, finding tt ma 


ſecondly, cite is reaſbn to doubt whether the other ef the 


byr Alfretf Had mal 
regilations'in the policy of this made, aka Wir dc 11 85 
he Hud appointed two general ſhire- ge motes, of fer 'Tounty 


courts, every ear, he underſtood Rk insetißg 
e 


16 © bee {15 
155 0 Is be 7 
4 canventions. [ For, il in fact, "this 895 
1 JN ” Fiap Os WY ſtake, 
-1 [4}\Se:'$ir Robert Ayn of Pa p. wy /Biſhop: e, 4010 
eee 3 „% 2.4 ꝶ— —_ 20801þ10 


2. 


2 9 2 


Eq - 
- * 4228 


* een — — elles fle 
1 1 ißt et püblies ereatuine! And am chap. 
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r whi lived In the time of Edward II. had ever ſeen ſuch 


aide 


ry 
; 
* * 
f, 
: 
5 
* 
* 
= 
3 
EY 
v7 AY 
* 
9 
2 
* 
» 6 . 
TR 
92 
9 7 I 
"20h 
* 
1 
* 
2 
4 1 
5 
7 
. 
8 
5 
3» 
* * 
Fo 
20K 
| G 
5 
by 
"2&4 
Is 
5 ö 
Pc? 
72 : 
1 
2 
A. 
23 
Fx 
* 
; 


4 8 n Bo 3 * Y 2 « 2 f 
DIR Gels 1 4 GE I Ee Range > SER „ n 
- 


#7 n „ Wr 3 
„ 8 


1 7 £ . Ko 9 « d 2 oe VV KISS, OBS 52 . : 1 7 5 pin) . TEES! . £ S 4 : ** . 
Y "= 7 5 4 MY = 4 2 U < . » . * n tv 2 wo YN OP KA + wii . ed 27 v — & q 7 n * IA *# 1 5 wad, 4 4 Ie ht 52 
2 0c ĩ ĩ˙ TE VERS F (T. —u2.̃]¾qꝓ E on ney, ; F 8 * RESO TS Lou Bins . 3 . 3 
Sy 1 N 2 "ar ko r . _ FF g 4 it - 1 a Y 3 PP FF oy AY - . 
4 Fa 44 Fi x $ 4 * Wor 2 Ra ge e ws 1 454 * N S * 1 a 45 . — 9 59 AW =o N l 18 p BY Ce 1 A . 12 r e ISS: e 55 75 N : x $257 LES LES 
I r IS 7 * 5 "4 0 4 * e b £ f A 8 — 7 Ms * n er, ES I EN oe Y 2 5 - - 7 * ö * . , 6 * 


could have nö remedy; the 5 hould: 
renjedy by the law, 4 Edward TIT, for frequent parljainents;/'' The 


# 413+ 


"as 


Tra& HI. Of 757 Rigbt and Manner of Inpeſing 

made by ſome moderti authbrs, from the law bf iEdwggd the Con- 

feſſor, (tit. de Greve) which law, though they reprefentatias-ſpeak - 

ing of parliamentary conventions, yet veally ineans; nething more 

than full dourty curts fei. blen 52 dn das 1127 oh: 6 ir 4 
How ER, though there be no ſufficient evidenee that there was 


ever any law fot annual parliaments; there is cyidenhee enough; 
that there were ſuch parliamentary aſſemblies held frequently at 


the king's court, on the three great feſtivalscof Ohriſtmas / Eaſterg 
and Whitfuntide, Een in the Sa on: times, the great men aſedito 

appear at ebuft, on thoſe ſolemn occafions;-'in ſtate, to-phy their! 
duty to thè king Cd and, when the feaſting was over; they often 
uſed to aſſemble in à parliamentary way, to oonſider : any buſineſs 
Vat wanted to be diſpatchedi Arid this euſtom contihued, after 


the Notmaneongqueſt;: till the reign of Henty re wet r 


ward it was by degrees laid aſide,” 815 jt 2 A Ni 2 boy n 
1 8056 lat the nation had beet antiently ede to abe 


meetitgs} and therefore it is ns wonder, that when til ey came 


* 


to be to little practiſed,” and grievance 


Aroſe thereupon, Which 
1142 petition for, and obtain; 


petitions « of the commons, in Parliament, in 0 πα . wid I and 
1 Richard TI} chat parliaments: tight behelden every year, N 
* that they had net been ſo hoden Nor have they 6 


more exactly obſerved in meſt 6 the" ſucceeding times at 5 0 ; 


not fince the reign of Henry VII. For, from his dulden tor chat of 


William III, there have been, ir moſt of the re 


of holding parliaments for ſeveril cuts together On- khis a 
count, ſome perſons have thought that bur Kings dll Jlongilooked: 

upon it, as the right of their r.] to judgei ue ther there would 
be need of a purliatent every year or abt; and dllat the alauſe . if 
need be” was intended to refer this matter te their judgment [e]; 


Andjiodeeds thor pre neee of the 


Ust $ nigen iam blau nahe e b 001 mit nos. 
(el. Fenner Ecclef. 25 ods, 222. and Wake's Seats] f the Church, 9 7 6. P 
Ta] See ad Erne ery who quotes ſeveral antitnt Author 12 r6VE this 


point, 7 Te Py fo 1 — of Buckingham's ſpeech, in Echary' s Hiſt. Engl. I 
Burns Aru of bis own Times, vol. i. P. 40. ibid; vel. l p. 105 
NY commons. E 


ment, may ſeem to intimate that -prince thought ſo. For there 
he is made to ſay, that as to holding a 


88 or TEMPORAL LIBERTY:0 Part; 
commons 


angual parliaments, in the firſt year of his reign, 2 
e d. in Cotton Abridgment of the Rolls of Parlia- 


it is. 


pafliement every year, let 
the ſtatute made for the ſams be held, hut the king will have his 


pleaſure : which expreſſion ſeemed to imply, that he was a judge 
whether a parliament dught to be an or jp! even though. * 
ſtatute was: allowed to ſtand in force. 1033 S115: 0 43 4 99 


41& BF 


Bor when we fee, in the rolls at bi. the thus anſwer of this 
king, there is a colour for putting this: interpreta 


Lade tenir parlement ua foitz per an, meyns et ce0 el lieu con- 
*« venable {#}.” To πν9jͤ the king anſweted, % quant à Ceo 
66 que parlement ſeroit tenuz chacun an ſpient les e 2 Its e 
*< tenuz et gardez, Mais quant à lien od le parlement ſe tend 


Lk ar 


le toy cut ſa yolonte;” which plainly implies, that che former 
was not his will, Agreeably to this, amongſt the cauſes for wh 


bes parliament, in 2 Richard II, was vw called, dhe biſhop, of. St. 


ur hacun ans meſme noſtre ſeigneur le roy. 5 7 — ut 
niritout, nan et mettre en exegutian ghachn 
1CE lait en ſes prcletaance, fa purtant fait ſe 


7 » 3 4.4.5 a 


„ parlement.”.+ 3 oi 16 7 215 510 13 IV. To 10 
Turnen e Aa. 8 what the king Knew it to 


be he deſign of thuſe acts of Edward III, that a parliament ſhould. 


withont fail, be held every year; and dot that the Jang ſhould 
determine whether it would be convenient to' hold one or not. 


For if that had heen all, the acts would have been made to no 


purpoſe: ag the king had the ſame authority. before thoſe acts w 


made, and conſequently the end of making then was plainly to 


aſcertain.the advantage the nation would receive in havin g a yearly 


parliament. But whatever the lucceeding princes came to think 
. , Richard I is, l ni. 2Richan I. w.. 4 


5a upon it. 
The petition of the commons was, that © pleſe a notte dit ſeigneur 


David's, h the king's command, declared na, Np Ep 1 ſe- 
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of the ſlatutes, they did, in fact, A8 4 . 25H. e 


22 


906 h. 0/45 KV % Ach 


; 150 
\ ers ſeem to_ Have in 


but, little regard to them. "And their Ta) 


formed them, that they were not oblig zed to have a fo the 


Lord Chief Juſtice Finch, im the trial 5 Handen 


60 f. lid, that 


the king is not bound to call the parliainent' but When he e plea eaſeth;; 


And Charles 1 6}, publiſhed a proclamation, in Which, amsiſg 
other things, he ſays, that whereas, | for ſeveral mW ends, The 


calling of another parliament i is divulged, "his majeſty declares; 
e that the late abuſe having, for the preſent, driven his majeſty 


ec « unwillingly out of that courſe; he ſhall account it preſumption 
65 for any to preſcribe any time to his majeſty for pafliaments; the 


2 calling, continuing, and diſſolving of Which are in the king's 
_ «© own power.“ 


AFTER this and r many other attacks of the Ike kind; the tion 


08 to be ſo little ſebßble of the force of thoſe acts of: Edward 
III. though known to be unrepealed, that the act for triennial 


parliaments, 16 Charles II, even while it refers to thoſe ſtatutes, 
goes no farther than to declare, that the ſetting and holding of 


parliaments ſhall not be intermitted, or diſcontinued; above three 
years at the moſt: but that within three years from and after 


« the determination of this preſent parliament, and ſo, from time 


« to. time, within three years, after the determination of any; e other 
EL. parliament \ or parliaments, or if there be occaſion, more or of- 


6 tener, your majeſty, your heirs; and ſucceflors, do iſſue: out yout 


«writs. for” calling, aſſembling, and holding another parliament! 
« To the end that there may be a frequent calling, az 
„ and holding of parliaments once in three years at the leaſt,” 


Which' plainly implies that the intermiſſion of the ſitt itting c of Par- 


liaments, for leſs than three years time, was not contrary to law ; 
but that the erown, if it thaught proper, miglit legally fo prattiſe: 
for- if it had been judged. contrary: to law, it certainly would not 
55 bave been ſo much as tacitly permitted by an act of parliament. 


-AccorpinNcly when! it was moved, in the houſe of lords, A. D; 


»677, that the prorogation of _ parliament, inde in 2 29 Charles II, 
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for. Bfteen whaths, | Was contrary ta. the ſtatutes. of. Edward III,. 
abovementioned, und an illegal procedure, this motion was over - 
ruled, and the authors of it even committed to the tower. And 
none of the ſubſequent ſtatutes have made any farther regulation 
in chis particular : for the act for triennial parliaments, in William 
and Mary, chap. 2, enacts only, that a patliament ſhall be holden 
once every three years at leaſt; and the act for ſeptennial parlia- 
ments, 1 George I. ſtat. 2. chap. 38, leaves this matter as it was 
before. 80 that, upon the whole, as the ſtatutes, relating to this 
matter, have been underſtood, and practiſed, it is not very clear 
whether the nation be intitled to any more than one ſeſſion of par- 
liament, and that as s ſhort as the lat pleaſes, once eye (axes 
ears. 
l Bur the circumſtances of our nation are ſuch at preſent, and 
are likely to be ſuch for the future, that they will cauſe a neceflity 
for the parliament” s meeting, and ſitting to do buſineſs, ſome time 
in every year. For the money neceſſary for paying the forces by 
ſea, and land, for providing for the navy, the grdnance, and other 


emergent national charges, is now wholly dependent u parlia- 


mentary proviſion, and chat proviſion is made but. for. one year, 


at a time; fo that before another year comes on, there will be a 


neceſſity for a ſeſſion of parliament to renew this proviſion. Be- 
ſides, if any troops are kept on foot in time of peace, a legal au- 
thotity c of .puniſhing, in a ſuramary way, by, martial law, for the 
preſe vation | of; diſcipline, and preventing, mutiny and deſertion 
among ther, \ will be requiſite ; as alſo an ieee to wat the 
troops into fit quarters. 4" 

Fox to ine theſe authorities, unleſs they he” given. by par- 
liamegt, is declared to be contrary to law, by the petition of right, 
3 Charles 1, and by the declaration of rights, 1 William and Mary, 
art. 6, and many 1 fince,. in the preambles to the ſtatutes 
made yearly againſt mutiny and deſertion ; ſo that without ſuch 
authority the troops cannot legally be billetted eyen upon public 


houſes, Now the acts of parliament that grant this power to the 


crown are made only for one year, and expire at the end of it: 
hence therefore it is evident, that, if the law be duly regarded, 


there 
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Tract l. off the Right and Mitts if 


4 1 
there is, and will be, a nece eſſity for 4 2 75 "of t e e 


and = their 1 to do buf net, forne time in iel 5 5 e 


n 


and to make tber ee 0 e a Kft 
before they grant any bar. po or che iT off er ie 


C ny er 


abovementioned. 


Ix former times, the crown has preſcribed to whetn - betl the 
order of their proceeding upon buſineſs, and the nature of it. 
„Le rot (Edward III) voet que toutes maneres des petitions, et 
<« autres ſinguleres beſvignes demoergent en ſuſpenſe, tanque cette 
«« ſoit mys à bon fin [#].” Again, Le rot (Richard II, par ſon 


* chancellier Mich. de la Pole) vous commande (viz; les ds 


« et les Com. en Parl. ) qu” ayant due conſideration à les neceſ- 
«ſires matieres à vous demonſtrez, et ales importables miſchiefs 


c apparant; vous voulliez communer diligeaument ſur les ma- 


4 tieres et remedies buſoignables, à tout Ie haſte que vous pourrez 


uel- 


ce ouftant de' tout le communement autre matiors collaterals 
« conque en le moyen temps. Et poſtea tout aut 
«« matiere miſe à derriere pour le tems [I].“ And, in this ſame 


prince's reign, Freſilian and other judges, being confi ted We- 


ther, if the king propofed articles of buſineſs for the parliament; 
the lords and commons were not obliged to go upon thoſe 


rt 15 
firſt, declared that they were; and that if any one preſumed to act 
contrary, he was to be puniſhed as a traitor ul. c 
Ap when, in oppoſition to this aſſumed prerogutive of the 
crown, the commons have formerly claimed the right of treating 
matters in what order they pleaſed, they could not gain that 
Point. For" in 2 Henry "wy the amen declared, | oe” it was 


4 23:66 ener py 1 9 

Ws Rot, Pail, 4% Eden III Ne. "Wi | cond Mad Edward III. p- * 121 8 
[{] Rot. Parl. 7 Richard II. Ne. . 6 iP, In; Weſt, 'of Bills of 
Attainder, p. 90. Pe Mite eee 
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not. the uſe that they ſhould, grant any ſobſidy before they had 
anſwer tat their petitions 3 and prayed the obſervation of it from 
hencefurth. Ther king required a conference with the lords; and 


at the laſt day of parliament it was anſwered, that there was never 


any ſuch ufe ſeen, but that the commons ſhould firſt make an end 


of all other things, which uſe the king meant not to alter. And 


ſo late as Charles ihę Eirſt's time, this point was much diſputed 


between the court and the houſe of commons [o]. £35k 


Ap they were not only under ſome reſtraint as to the order i in. 


which they were to treat of buſineſs, but alſo as to the. nature of 


it. Some. points they were not allowed to. meddle with, unleſs 


the erown gave them leave. For inſtance, when Thomas Haxey, 
clerk, in the parliament, 20 Richard II, delivered a bill to the, 


commons, againſt the multitude of biſhops and ladies who lived in. 


the king's houſehold, and were chargeable to. it; defiring that the. 


biſhops-might” be. obliged to reſide upon their dioceſes, . and the. 


ladies tee. "A their e. F and Allo FIN. of el 


344 


of. the — of, + oi leg + he ae of our lord the 
king, to the deſtruction of the clergy, &c. [pl. 


formed of the bill, was very ch „. 


Tux king, being inform: 
telling che lords that the commons had thereby committed offence. 


againſt him, his :dignity and liberty; which he willed the lords. 


to declare the next day to the commons: and his majeſty com- 


manded the duke of Lancaſter to charge Sir John Buſſie, ſpeaker 


of tlie houſe of commons, upon his allegiance, to tell the duke the 


name of him who had delivered the bill to the commons. Soon 
after, the lords had a conference with the commons, and declared 


to them the will and commandment of the king; and purſuant 


thereto the commons e the bill, with the name of Thomas 


Haxey the exbibiter of it, unto the lords, which was given to the 
clerk of the parliament. All this being done, the king prevailed 


ſo far with the lords as that it was declared and adjudged, Feb. 5. 
That if any one, of what ſtate or condition ſoever, ſhould move 


[n] Cott. Abr. p p. 406. No. 23. 
Io] Rot. Parl. b Richard II. Ne. 15. 


[9] See Welt, on Attainder, P- 91. 
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judgment againſt Haxey had been contrary to the a 


Tract H. Of the Right and Ane of bie Tui Ge. 99 
or excite. the commons of parliament, or any other perſon, to 
make reformation of or in any thing which concerned the king's 
perſon, his government, or regalty, he ſhall be held as a traitor. 

Ax p thereupon, Feb. 7, Thomas Haxey was brought before 
the king, the lords temporal, and the commons, in Alba Camera; 
and the bill being read, it was demanded whether he delivered the 


ſaid bill to the commons, or no. He anſwered he did, . et inten- 


« tione ſua propter honorem et proficuum i ac dominorum, 
«« et totius communitatis regni. But this was not admitted as a 
good plea; and judgment was immediately given againſt him as a 

traitor. The prelates proteſted againſt this proceeding, and pray- 
ed the king to pardon Haxey, as far as to his life, and to grant 
them the cuſtody of him: which the king did, 2 anche n 


the parliament was ended, got a full pardonꝰG 2 


Ir is true, that this whole procedure againſt Haxey en 


rel in- a parliament held 1 Henry IV. Rot. Parl. Ne. 9. He 
therein ſet forth, that he had been de volonte& du dite Richard II,! 


adjudged a traitor,” en contre droit et la courſe: quel avdit uſſe 
e devant en parlement, and prayed the king toi cauſe the record 
and proceſs of that judgment to be eraſed and annulled as erro- 
neous. And this was done by the king * de Fadvis et aſſent de 
tout er ayes et nee and Ha ey was fully 
„ his blood, fame, and eſtate. Ait flats lun 
 MoReoveR, 1 Hebey! IV — TUH 

a —— the commons, in parliament, who declared, thatithe 
of the: commons, in parliamemt; and therefore they pr 
light be reftored} in honour and eſtate} as well bor theifike 

of juftices as for eſtabliſhing the liberties and privileges of the 
commons. To vhich petition of the commons the: following an- 
ſwer was given: The king, by the r and aſſent of. all» the 
lords ſpirituaband temporal; declares, that the ſaid judgment given 
againſt che ſaid Thomas Haxey, Clerk, 4 ſoit de tout caſſez, reberſez, 
« adnullez, et tenuz de nul force ne n et _ dit Thomas fut 


DOSY . + 4% — 90 „ag 74 N . 


171 Rot. Pal, W. 104» AHN 5 , ; WEEN . 
« reſtitut 
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A xeſtitut à les noun et fam, et fait et tenuz perſone Hable en manere 
teme it ft devihit le dite Jugtmeßt. Büt though the com- 
mons gained this point in' favour of Haxey, and at the ſame time 
made a" declaration” in behalf of their owt privileges, yet the 
crown did not underſtand this to be a permiſſion to them to treat 
of what matters they ſhould think fit: for when the commons, in 
Parliament, 11 Henry IV [], petitioned the king that half the 

profits of the benefices of ſuch clergymen, as refided not upon 
them, might be applied to the king's a 3 the king anſwered, 
that this matter belonged to the church. * wk OA RO 

"he Edward the oe 8 — commons aſked! lee to treat 
parti p This evidently appeats by their own 

— the words of which are as follows, < 18th Nov. + Edward 
VI, it is ordered, that Mr. Speaker, and ſuch wenden of this 

houſe as are of the king's privy council, ſhall be ſultors to know 

the king's pleaſure, if, upon their humble ſuit,” the houſe of com- 

mons may treat of the laſt relief for cloaths and ſheep, at 1 

o'clock in the afternoon. And Nov. 30, Mr. Controller reportetl 

mum uren s:majeſty is pleaſed with the petition for the relief, 
icenſe to treat upon it [/]. In Queen Elizabeth's time, 
ons were, by her order, reſtrained from treating on ſome 
H Say dif relating to matters of (fate, or reformation in 
cauſes eccleliaſtca, be exhibited, ſays the ſpeaker, 1 am « 
| ance, not to read it fe]. January at; in 

e of ce Emmons, having appointed a faſt day, 

. Vice- Chamberlain, by the queen's command, ſhewed to them 

Dp ade ran ab hel. aſhnefs of the anreden een 

an putting in execution, ſuch an innovation as a faſt, wit 

r e e e- Har- firſt known.” ; 

| 0 nen W e nen to ber 

on . 425 Feb. 15 Blizabeth.. Mir: Peter: Wer tx 
as gir Henry — a quicken: to the lord — 
therein deſiring the hauſe of lords to be ſuppliants, with the houſe 
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Tract II. QF ihe Right and Manner of Inifefingi Takxery Sc. gy 
of commons, to her majeſty, for entailing the ſucceſſion of the 
crown, whereof a bill was already drawn by.them/ Her majeſty 
was highly diſpleaſed with this proceeding, ordered them to be 
ſummoned before the privy council, and Wentworth was com- 
mitted to the Tower: and Sir Henry Bromley, Mr. Stephens, 
and Mr. Welch the other knight for, Worceſterſhite, to whom 


Bromley had imparted the matter, were committed to the Fleet [a]. 
And when the houſe was moved to apply to the ee * e 


en, nothing appears to have been done in it [I. 


_ Kine James I ſaid, in council, that the right of ow commons 
to deliberate upon ſtate affairs is, by the words of the writ, re- 
ſtrained to © quibuſdam arduis negotiis,” 7. e to ſuch as his ma- 
jeſty ſhall conſult them upon-ſx]..// And on: Tueſday th December 
1621, that prince, in a letter to Sit Thomas Richardſon, ſpeaker 


10 the houſe of commons, ſays, · Theſe are therefore to command 


you to make known, in our name, unto the houſe, that none 


c ; e therein ſhall. preſume. heneeforth/to meddle with any thing con- 


«« cerning our government or deep matters of ſtate; and namely, 
cc not to deal with our deareſt ſon's match with the daughter of 
Spain, nor to touch the honour of that king, or any other of 
our friends and confederates: and alſo. not to meddle with any 


e man's particulars, which have their dos my in our eee, 


4 courts: of juſtice yl! 15 
Tus ſudden ſtreteh «6 the! 1 at a tine 4 K on 


nation ſeemed, to be threatened. with great: danger, was very alarm- 
ing to the commons, who thereupot 


made a pruteſtation, . that 
the liberties, franchiſes, privileges, and juriſdictions of: parlia- 

ment, are the antient and undoubted birth-right and/inheritance 
„of the ſubjects ef Englands and that the arduous: and urgent 
« affairs concerning the king, and the church of England, and 
the maintenance and making laws, and redrefling of miſchiefs 


and grievances, which daily. happen in tliis realm, are proper 


« ſubjects, af council and, debate in parliament.” This proteſta- 
tion was ſo, oppoſite. to the high notions of prerogative which in- 


(L] Petyt, Jus Parl. p. 260. F400 of Dew's Journal, p. 470. l 
x] Rapin, rom. vii. N 179. E Potyt, Jus Parl. p. 20. 
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fluenced: the court at that time, and ſo very diſagreeable to the 
king, that he, in the preſence of his privy couneil, tore it out of 
the journal 


ſtill inſiſted that freedom of debate was their antient and un- 
doubted right and privilege, though they were often reſtrained by 


the arbitrary power of many of our former kings: and, at length, 
the houſe of commons was acknowledged to be entirely at liberty- 


as to treating. both. whatever matters, and in whatever order it 
thinks proper. Though the king's ſpeech, at the opening of the 
parliament, is commonly employed to ſuggeſt the chief matters, 
which the crown thinks 1 for the deliberation of parlia- 


ments at that time, yet the houſes are not conſined only to 


thoſe n 2 none e wy tort: are emen from their: 8. 


Turr can . Ao eee ay buſinecd nes ceele- 
gaſticel as well as temporal. And they cannot only treat of every 


Ar; in r order they think proper, but they can do it 


the king cannot either put any force upon them, 


or — * And as they are free from any reſtraints, on 
2 ene, as to treating of * bukneſdy ſo — 


— by the. —_ to hinder — sene * This i 18 prohibited 


byng Car. II. ſtat, 1. cap. g. hich declares that no perſon ſhall 


ſollicit, or ee the hands or conſent of more than twenty per- 


ſons to any petition, complaint, remonſtrance, or the like to the 


king, or to rc Gf or to both . houſes: of parliament, for the altera- 
tion of matters eſtabliſhed. by law, in church-or Nate z- unleſs the 
matter thereof has bak firſt conſented to, and ordeted by, three 


or more juſtices of the peace, or the major part of the grand jury 
of the county, at their aflizes or quarter ſeſſions; orf f in . 


by the lord mayor, aldermen, and common counciI. 


Sxcoxpl v, It is enacted, that no perſon ſhall 400 to che 
king, or to either or both houſes of 'parliament, on pretence of 
petitioning or the like, accompanied with above the number of 
ten — under any penalty; not exceeding 100/. and three 
5 U⁴⁰e months 


book of the houſe of commons, with his own hands. 
Vet the commons were not diſcouraged by that proceeding, but 
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months impriſonment, without bail or mainprize. Provided this 
act ſhall not extend to either houſe of parliament going to his 
majeſty, nor to debar any number of perſons, not exceeding ten, 


from preſenting any public grievance or complaint tꝭ any member 
of parliament after * en or even to his hajelty, for Temedy 
thereupon to be had. 228 ut 


Ap not only the right of the whole Kok to treat of any mat- 


ters, is ſufficiently eſtabliſhed, but alſo the right of each particular 


member to be, at all times, preſent, and aſſiſt at all debates that 
come before the houſe, and to ſpeak in them, and vote, as freely 
as he thinks proper; ſubject only to the judgment of the houſe of 
which he is a member. Our kings formerly took upon them to 
reſtrain ſome perſons, with whom they were diſpleaſed, or appre- 
hended oppofition from them to their meaſures in parliament, 

from appearing there for that purpoſe. Edward III, in the 4th 
year of his reign, denied the then archbiſhop of Canterbury entrance 


into the houſe of lords, till he had anſwered certain articles ob- 


jected againſt him in the Exchequer: and even afterwards con- 


tinued to refuſe him entrance, till he was admitted upon the i in- 


terceſſion of the lords[z}. Biſhop Gardiner, in Edward the Sixth's 
time, complained, in a letter to protector Seymour, of his being 
denied the privilege of aſſiſting in parliament [a]. Mr. Went- 


worth, in Queen Elizabeth's time, was forbidden to come ta the 


houſe of commons, and was even confined. Sir Edwin Sandys 
was treated in like manner, in King James the Firſt's time. The 


carl of Arundel was, in King Charles the Firſt's time, committed, 


by the king, to the tower of London, during the ſeſſion of par- 
liament, and detained there, for ſome time, without any other 
reaſon aſſigned than his having done ſome miſdemeanor againſt his 
majeſty [5]. And, in the ſame reign, the earl of Briſtol had his 


writ of ſummons ſent to him, but it was accompanied with a let- 
ter from the lord keeper, ſignifying to him, that it was the king's J 
1 chat he ſhould not come to I: e 


. 
— 


* 


1 Philips, of Govern. p- 417 „ Dlhag, of Parliaments, p. 27 4b ttt 
[4] Coll. Eccleſ. Hiſt. vol, i ii. 10 7 008 [4] Ellyng, of Parl. p. 1 51. 
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ber, both houſes of parliament, having, in thoſe caſes, and in 
ot ers of the like nature, applied. ſo vigorouſly, to the throne for 


the releaſe. of their reſpective members, and liberty for them to 


attend in parliament, that they always obtained theſe requeſts; it 


is accordingly, at preſent, fully eſtabliſhed as a right, that no mem- 
ber of either houſe can be detained from the ſervice of it, or at 


all impriſoned, except he be charged with either treaſon, felony, 
or breach of the peace; and, in the laſt caſe, will not, or cannot, 
give ſufficient ſureties for his future good behayiour. 1 In any of 
theſe caſes indeed, becauſe the welfare of the public, requires that 


perſons charged with theſe great crimes ſhould be ſecured, if they 


deſerve it; it is therefore allowed, that any member of | parlia- 
ment charged. with them, upon ſufficient evidence, and upon oath, 


may be committed to priſon, until he ſhall be tried and Many 
in the ordinary courſe of law. 


Bur theſe are the only cauſes. for. which the members. can be 


legally impriſoned. | In regard to which the privilege of the houſe 


of commons is now much better ſecured than it was in former 


times. For though all the peers were, by virtue of their peerage, 
ever held to be exempted from any attachment or arreſt, on ac- 


count of civil actions, yet this privilege was not thought to extend 
to he, r members of the houſe of commons. This appears from 


two writs now extant {c}, which were iſſued out by Edward II, 
in n the 8th year of his reign, reciting that the ſuits of law, in 
Ex the members attending. parliament were engaged, might 
not t go to their diſadvantage, on account of their abſence, and 


N $3 


therefore requiring his Juſtices to forbear. proceeding. to take aflizes' 


againſt them. Theſe writs, though very. reaſonable in themſelves, 


were not regarded i in the following reigns, or deemed, ſufficient. to 
entitle the commons to the privilege of not being impleaded at 
law, during the ſeſſion of parliament. Nor, indeed, did they ex- 
preſiy claim the privilege of not being impleaded, in their petition, 
in parliament, to Henry IV, _Tegni 5. Rot. Parl. 71. in the fol- 
lowing words: Item, * priount les commones que ſelon la cue- 
* tume du 77 ſeigneurs, chivalters, citizeins et N a 
17-4» fie F e See Prynne's Ln Reg: 834. : 
Oo 6c vos 
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vos parlementz de voſtre commandement venantz, illeoques de- 
% murrantz, et à leur propres retournantz, et leur homes et ſervantz 
_« aye eux en le dit patlement de ſoutz veſtre eſpecial protection et 
defenſe, ne devoient, pur aſcun dette, account, treſpaſs, on autre 
contract queconque, eſtie arreſtuz, oh en aſcun manere empri- 
* ſonnez en la meſme temps, et Ja ſoit enſi que ſovent foitz plu- 
« ſours de autiels homes venantz à vos parlementz et autres leur 
homes et ſervantz durant le dit parlement ont eſte arreſtuz per 
« ceux qui ont eu plein conifigſee que ceux enſi arreſtuz furent 
« de parlement, ot des homes et "et de ceux de Parlement, 
come eſt dit, en contempt de vos, grande damage de partie, et 
c retardation des beſoignes de vos parlementz; plaiſe eſtablier que 
« ſi aſcun deſorereavaunt face arreſter aſcun tiel home venant al 
* parlement come eſt dit, ou aſcun de leur homes et ſervantz en le 
« dit parlement, ou eux demurrantz, durant le parlement, ou aſeun 
« choſe attempt encontre la cuſtume, face fin et rauncian à votres, 
et rende al partie greve, ſes dammages a NE: "Bw 5 4 
«« ſufficient remede en le cas.” | 
Trey. did not, I fay, herein expreſly claim the es of not 
being impleaded, during parliament, but only of not being arreſted 
and impriſoned; and even that the king did not directly or fully 
grant them. Nor did the judges in the following times admit it 
to be their due in all caſes. On the contrary, the ſuits againſt 
them, in time of parliament, were ſuffered to proceed ſo far a6 
even to judgment ; in conſequence of which members of the houſe 
of commons were, in ſeveral inſtances, taken in execution, And 
when they were ſo, the judges held that they could not be ſet at 
liberty, by a writ of privilege, nor by any ting leſs, ws ſpecial. 
act of parliament [al. In 8 Henry VI. Rot. Parl.'N*. 597. William 
Lark, who was ſervant. to William Milrede, member of parlia- | 
ment for London, was condemned in a ſuit for 2087. 6s..89. 
before the ſummons of that parliament, in execution for which, i 
he was taken in the time of the ſeſſion of parliament, and com 
mitted to the Fleet. On the petition of the commons, in parlia - 
ment, a ſpecial act was made for his releaſement, ſaying to * 


9 Prynne's 4th Reg. 742. | 
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Ja wy! at whoſe ſuit he was taken, the execution of the laid 
05 lerer, againſt him, at the end of the parliament. 


Ix like manner was Walter Clarke, member for Chippenham, 


39 Henry VI [e}, ſet at liberty by a ſpecial act of parliament. This 
gentleman after his coming to parliament, and during the ſeſſion 

of it, was arreſted, at the king's ſuit for 40 J. at the ſuit of Robert 
Baſſet, for 40 marks, in an action of treſpaſs; and at the ſuit of 


John Payne for 20 “. for an action of maintainance, and was com- 


mitted to the Fleet: and, after he was ſo committed, he was out- 
lawed at the ſuit of the ſaid Payne. Hereupon the commons, in 
parliament, petitioned that, by act of parliament, the king would 
order his chancellor of England to direct a writ to the warden of 
che Fleet, for the delivery of Clarke, that he might attend his duty 


in parliament; faving harmleſs the chancellor and warden of the 


Flert, and ſaving to the king, and to Baſſet and Payne, their execu- 
tions againſt Clarke, to be had aftert he diſſolving that preſent par- 


liament: to which the king mai This bt e Was a 1 00 13/9 


þ | act of parliament. 


Bur in the 3 iſt and 32d of ie reign 10 # 1 ROY! commons were 
not fo ſucceſsful ; when a requeſt was made by certain members 


ef the houſe of commons, purſuant to an order of the whole houſe, 
to the king and the lords ſpiritual and temporal, in behalf of 
mu Thorpe, who was ſpeaker of that houſe, as well as one of 


barriſters of the Exchequer, atid alſo of Walter Bayle, another 
ber of that houſe. Thorpe was ſued in the Exchequer, by 
the duke of York, during the vacation of that parliament, for a 


g committed while the parlament was fitting, againſt the 


»- 


duke; and the duke obtained 


82 


gment | againſt” him for 1000 /. 
and 16/7. coſts, for which he was arreſted and imprifoned. 


The commons prayed that Thorpe, . par le boon eſploĩt du dit 
e parlenient,” might be enlarged and ſet at liberty. The lords 


- adviſed with the juſtices, whether the faid Thorpe ought to be 
delivered from priſon by privilege of parliament. The judges 
en, that it did not vibe to them to determine about the 


14 Pronne's 4th Reg, 77. [ f1 Ibid. 678, &e: 
W . . 
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privileges of parliament; but as for the practice of the lower 
courts in ſuch caſes, if any member of Parliament was arreſted, 


and not for treaſon, felony, or ſurety of the peace, or for a judg- | 


ment had before parliament, that chen ſach member ſhould be 


releaſed from ſuch arreſt, and make an attorney, ſo that he may 


have liberty to attend upon parliament. But as Thorpe was ar- 


reſted for a judgment had before parliament, : 7, e. during the vaca- 
tion of parliament, the lords would not ſet him at liberty; but 
obliged the commons to chuſe another ſpeaker; which they 117 | 


accordingly, and the king accepted him. 
In the caſe. of Donne againft Walche, 11 and 12 Edward IV. 


(Prynne 753) in a writ of privilege, brought by Walſhe, it was 
recited that neither peers nor knights, citizens nor burgeſſes, 


coming to parliament, &c. ought to be arreſtari, aut implacitari, 


for any treſpaſs, debt, account, or contract, &c. But Donne 


denied that there was any ſuch accuſtomed privilege for com- 


moners as non implacitari; and:the barons of the Exchequer, upon - 


conſulting with all the. other judges, adjudged that chere was no 


ſuch privilege, and therefore diſallowed the writ. 


Tux like caſe with this, mutatis mutandis, was that of . | 


verfus Coſyns, 12 Edward IV. The latter brought the ſame writ 


of privilege, as being ſervant to a member of the houſe of com- 
mons, which was in like manner diſallowed by the barons of the 


Exchequer Tz]. William Hyde, Eſq. burgeſs for Chippenham, i 


in 14 Edward IV. Rot. Parl. Ne. 5 5. was, after his coming to 


* 


parliament, arreſted, by a cap. ad lat. and carried before the juſ- 


tices of the King's Bench, and by them committed to Newgate - 
in execution, for 697. at the ſuit of John Marſhall citizen of 
Exeter, and alſo for 4/7. 6s. 8d. in which he was condemned to 
Thomas Gay Junior, citizen of London. The commons petition, - 
that, by act of parliament, the chancellor may. direct a writ to the 
 ſheriffs of London for his enlargement, ſo that he may attend the - | 
parliament, that neither the chancellor Nor. the ſheriffs. may be 


[2] I Judge Jones ni Mr, Noy' 8 opinions again the claim of non iplacitari. . 


: TE ibid. 812. 815. 


in of hurt. 
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hurt for ſo doing, and that Taylor and Gay may have their ſeveral 
_ executions againſt. him after the ee ing this parhament.; to 
which the king conſented. | 
Bur a more particular caſe than 1 8 7 the ! 18 5 
of John Atwyll, citizen, in parliament for Exeter, 17 Edward 
IV [5]. This gentleman was like to have been taken in execu- 
tion, during the ſeſſion of parliament, upon which he attended, at 
the ſuit of John Taylor, who had obtained judgment againſt him 
by default, in eight times twenty pounds; the ſaid John Atwyll | 
daily attending the parliament, and not having any knowledge of 
the faid judgment. Whereupon the commons, in parliament, 
pray the king, in his behalf, that an act of parliament, may be made 
for his ſecurity in returning. home; and that the barons of the 
Exchequer may be authorized to iſſue writs of ſuperſedeas of all 
the writs iſſued againſt him; ſaving to John Taylor his execution 
of the ſaid judgment, to be had againſt Atwyll, after the end of 
this parliament: to which the king agrees. What made this caſe 
more obſeryable than, any of the preceding ones, was, that the 
commons in their Fend affirm, that, t time out of mind, it t has 
c . of burghes, and barons X the . Ports, 9 this 
1 your realm, called to any of the parliaments, of your noble pro- 
« penitors or yours, among other liberties and franchiſes, to have 
and ule this privilege, that any of them- ſhould not be empleaded 
« in any action perſonal, nor be attached, by their perſon. or goods, | 
«in coming to any ſuch parliament, there abideing, nor. I 
« thenee to their proper home reſorting ;_ which liberties and 
6 franchiſes your highneſs, to your lieges, called, by your autho- 
«« rity royal, to this your high court of parliament, | for the cities, 
« burghes, and Cinque Ports, of this realm, which, by your au- 
* thority royal, at the commencement” of this parliament, you 
* have graciouſly ratifyed and confirmed, to us your ſaid commons 
« now aſſembled, &c,” And the king anſwered, « le roi le voet.” 
And yet, on the other hand, there 1 is a : ſaving for John. Taylor's 


(4) Rot. Parl. Ne. 35. and Aus 771. | 
execution 
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execution againſt Atwyll, though; obtained during the ſeſſion of 
parliament, and without the ſaid Atwyll $ knowledge, to be had 
againſt him after the diſſolution of the parliament. This ſeems as 
if this judgment and execution was Lg valid, and what were: 
not to be vacated. | {1 

Bur whatever their ſentiments were in that 3 1 Ware ik 
been fince more clearly ſettled, in the remarkable caſe of 1 
Ferrers, . 34 Henry VIII. This perſon, having been elected 
burgeſs for Plimouth, in Devonſhire, in going to the parliament, 
houſe, was arreſted, in London, by a proceſs out of the King's 
Bench, at the ſuit of one White, for the ſum of 200 marks, and 
carried to the Counter in Breadſtreet. Upon notice of this arreſt 
given to Sir Thomas Moile, knight, then ſpeaker of the houſe of 
commons, and to the houſe, it was ordered that their ſerjeant 
ſhould go to the Counter, and require the delivery of Ferrers to 
bim, in order to his attending the ſervice of the houſe. The 
ſheriffs of London, encouraged, it is likely, by the judges opinions 
and the practice of parliament, with regard to executions, not only 
refuſed to deliver Ferrers, but maltreated the ſerjeant. Upon the 
ſerjeant's complaint of this, to the houſe, they went in a body to 
the houſe of lords, who, judging the contempt to be very great, 
referred the puniſhment thereof to the order of the commons 
houſe. Hereupon the commons ſent their ſerjeant again to the 
Counter, without any writ or warrant, to demand Ferrers, and to 
ſummon the ſheriffs, and their clerks and officers, to attend the 
houſe of commons; who did ſo; and, for their contempt, the 
ſheriffs were committed to the Tower of London, their clerks to 
a little cell there, and their officers to Newgate, . After two days 

confinement there, they were diſcharged, but not without making 
humble ſubmiſſion to the houſe. And in regard, that, in, delivery 
of Ferrers out of execution, he could not be retaken again upon 
the ſame judgment, whereby his creditor was without remedy for . 
his debt; therefore they deliberated upon making an act of par- 
liament to revive the execution of the debt againſt one Welden, 
who was the Principal r, and d diſcharge Ferrers of it, who 


was 
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was Ef: his en Upon this there was a diviſion in that 
houſe, which however was carried for Ferrers by fourteen votes. 
Tux king, being advertifed of all this proceeding, called beſte 
him immediately the lord chancellor of England, his judges, the 
ſpeaker of the houſe of commons, and others of that houſe; and, 
having firſt commended their wiſdom in maintaining the privi- 
leges of the commons, which he would not have to be infringed 
in any point, he faid that Ferrers only, as he was his majeſty's 
own ſervant, was intitled to privilege. of parliament ; and that 
whatever injury is offered to the meaneſt member of the houſe of 
commons, is to be underſtood as done againſt his majeſty's perſon. 
He ſaid moreover, that the perſon who ſued Ferrers, knowing 
him to be intitled to privilege, was worthy to have loſt his debt : 
but he commended their equity in giving him remedy againſt 
Welden; and this proceeding, ſays he, may be an example to 
2 not to attempt any thing againſt the privilege of parlia- 
Sir Edward Montague, then lord chief juſtice, confirmed 
— 4 the king ſaid by divers reaſons; however the act did not 
paſs, becauſe the parliament was diſſolved before the lords had 
time to conſider of it. 
Fo that time forwards, the houſe of commons has conti- 
N . to exert the ſame authority they then aſſumed, in vindication 
and maintenance of their privileges, which they have even ex- 
tended farther than was then allowed. For, during the reigns of 
Mary, Elizabeth, James I, Charles I, Charles II, and James In, 
there are numerous precedents of their accounting it a breach of 
_ privilege, if any ſubpœna, citation, or other proceſs, without at- 
tachment, was ſerved upon any of their members, or their ſer- 
vants: Or if any ſuit at law was carried on againſt any of them, the 
ſpeaker wrote letters to the judges to ſtay the trials, and committed 
the ſuitors againſt them [/]. In 1 James I, indeed, the commons 
had a-new conteſt, about their privileges, with the warden of the 
Fleet, in caſe of Sir Thomas Shirley, much of the like nature 
with that of Ferrer. Sir Thomas, choſen a member, had been 


0] Lex. pala. p. 380 397. 
arreſted 
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arreſted four days before the ſitting of the parliament; ; and the 
houſe of commons ordered that he ſhould be brought to their 
houſe, by a Habeas Corpus; but the warden of the Fleet denied to 
execute it, or to deliver, his priſoner; and, perſiſting: i in his'denial, 
was committed, by the houſe, to the Tower; and afterwards to 
the dungeon there. But, at length, he did deliver Sir Thomas 
Shirley, and after he had made his ſubmiſſion to ths houſe, and! 
paid his fees, he was diſcharged ((J. re Pd 
Tn vindication of ' theſe and the like Neger als nid 
have generally uſed the ready way of ſending for offenders, by 
their ſerjeant, and committing them to his cuſtody; and obliging 
them, before their diſcharge, to pay their fees: to which they 
have ſometimes added fines, more or leſs, according to the offence. 
Which proceedings have always proved effectual to maintain the 
dignity and privilege of that houſm. F387 * 
Bor as this great extent of privilege of pacbambve; which * 
curd both the members of the houſe of commons and their ſer- 
vants from being at all ſued or impleaded at law, as well during 
the ſeſſion of parliament as a conſiderable time after every proro- 
gation, and as much before the re- aſſembling of parliament; was 
found to be a grievance to the other people of the nation, by 
ſtopping the courſe of juſtice, and hindering tliem from receiving 
their juſt debts from members of both houſes; hereupon it was 
provided, by the ſtatute 12 and 13 William III. that any peer, 
or member of the houſe of commons, may be ſued, in any court 
of law, after the diſſolution or the prorogation of any parliament, 
till a new one ſhall meet, or the ſame ſhall be re-aſſembled: and 
likewiſe after the adjournment of both houſes, for above fourteen 
days, till they re- aſſemble. But no peer ſhall ever be arreſted; nor 
my member of the houſe of commons during the time of privilege; "= 
but they- may be proſecuted by diſtreſs infinite; and the real and 
perſonal eſtate of the party may be ſequeſtered. And when a 
member's privilege prevents his being ſued, the adverſe party ſhall 
not be barred by ms ſtatute of limitations. But that privilege of 


2 e Parl. p. 395. | 
P parliament 


debtors from being ſueck; but öhly to ptotect them from perſonal 


privileges 


by the houſe of commons, it cannot well be 


6% oO sen r bub PNT V. Pat tt! 
parliament ſhall not take place, at any time, to prevent vid king's 


arreſts. No member of the Houſe df commons, acting as a public | 


officer, 'hath any privilege touching the execution of his offiee [I]. 
Tuus the privilege of parliament is ſettled, in a manner as lit- 


tie incotvententt'as it dah well be to che public, and ſufficient for 


the ſecurity and eaſe of each member of hd commons, th order to 


his attending the ſervice of the houſe. And all violations of this 


ge of the commons being now puniſhable, not as formerly, 
7 application from the houſe of commons to the king and the 
leds but by their own ſole authority, the ſafety, freedom, and 


dignity, of that houſe is effectually ſecured. And, moreover, the 


commons have not only a right to determine upon and ſecure the 
of theit own members, but the rights of their ſeveral 
elections, and of the freeholders and Burgos concerned in ele&- 


ing them; which right is certainly neceffary, in order to preſerve 
the freedom and independence of that houſe. 80 that they ean 
now, without controll or interruption, reſort freely to the houſe, 

and when they are there, they can aſe all the freedom of ſpeech 


in enquiry, conſultation, and debate upon any matter, that is ne- 
ceſſary, in order to form laws, for the welfare of the publi 
An though the king and the houſe of lords — of "wr 
a'full negative, upon any bills paſſed in the houſe of commons, ; 
OWare „being laws, ſo as that they may reject them even without 

ate,” ing any reaſons for ſo doing; and when'they* chu 


rejected: „the commons. cannot offer them again the fame ſeſſion of 


3 yet they may offer them again in any, or in every, 
future ſeſnon: and when a thing reaſonable in itfdlf, or for the 
real advantage of the nation, is propoſed, and e 0 pay; 


ly it has been, with” a great deal of truth, charwwü by 
Lord Coke n], that good bills or motions, in parliament, have 


ſeldom dad quite lt. . quaſhed at one en! have- _— 


* 


14. Parl. p. 414. "and fiat. 1 —— 2 Ann. chap, 18. 
Ln] 4th Inſt. p. 32. 
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effect 


Tract II. Of the Right aud Mann of Tinpofirig Taxes, &c. 109 
effect at another; the eroum 1 dd een induced to 
conſent. 1481-5440 7 257179 3 2 hab TG e 
Iv the bills, offered by . e do paſs the lords 4.7 
the king, and ſo become laws, they are no longer liable to ſuffer 
any alteration, ſo as to become, in any reſpect, different from what 
they were when the commons paſſed them. This is an advantage 
of no ſmall moment, hich we derive from the preſent eſtablich- 
ed form of drawing up and paſſing bills. Antiently, in making 
laws, the commons did Petere, the lords Aſſentire, and the. king 
Concludere a]. Upon receiving the petitions of the commons, in 
parliament, the king adviſed with the honſe of lords at large, as 
well as with his own council in parliament. If both theſe thought 
fit that they ſhould! be granted; they were orſlered to be drawn 
up in due form, by the judges and others of the king's! council, 
and fo were read and agreed to, the laft day of parliament, ad 
then were repoſited among the rolls, and copies of them ſent down 
| t0 the ſheriffs of the ſeveral countits to be proclaimed 3 
Bur this method was attended with great ine 
dd to the Commons; zecaule, 
ain appearance been granted, they ſeldam found, chat, af 
not in reality been diſliked by the king or the dords, but oppor- 
tunity was taken by the council, who were employed in putting 
them into form, to fink: ſome things, or alter athers, that were 
not to their liking [0], Thus, 18 Edward HI, the commons ex- 
hibited a petition. againſt proviſions from Rome, which Was agreed 
and . aſſented to, by the king, earls, a ren i ne 
of the law, that the matters contained in the ſaid pꝓetition ſhould 
be put in a convenable form, according to theiprayer of the com- 
mons [p]; and yet no ſtatute at all was made thereupon. Upon 
this and the like practices, 22 Edward III, the commons inſiſted 
that their petitions, in parliament, might be anſmered according 
to reaſon, and the anſwers to remain in force, without 
changed or altered '{q].- But ene, this, in 25 Ed- 


fa) Selden, fol. Parl. p. 1 . of Sol "Sex Perje: "Inf. Parl. p. 1. nd 
Cott. Abr. p. 159. art. 56, [s] Rot. Parl. 18 Edward III. N.. 3²⁰ 39. 
KG See Cott, Abr. p. 71. and Brady's RIFE III. p. _ 0 
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watd III. Nen $9. cap, g there were added; in that Natit; two 
ſpecial clauſes, for the Wer. nr were not in the RO an- 
ſwer wy n H64 338 iH vie Ha; og av HEH 4s, 
IN 5 Richard II. cap binds the primed 8 and the rol 
of parliament,” No. 17, ay; that the commons conſented to a law 
then made againſt hereties: but the next ſeſſion the commons 
denied that they ever gave ſuch conſent [o]. Que ii ne fuſt 
* unqes aſſentu ne grante par les communes, mes ce que fuſt parle 
de oe, fuſt ſans aſſent de lour.” And therefore they pray, “que 
-<<.celuy eſtatut ſoit AY J. To which the king's anſwer is, 
* y. pleſt au roy.” S0 that this act Was aſſented w by the king 
__ lords, but not by the commons. The means how it came to 
be reputed an act of parliament, ſays Lord Coke [u], was this: 
Braibroke biſhop of London, being then lord chancellor of Eng- 
land, cauſed the ſaid ordifance of the king and lords to be inſerted 
Anto the parliamentary writ of proclamation, under the great ſeal, 
and to be proclaimed, by the ſheriffs, among the acts of parliament. 
Lord Coke had ſeen the writ, an extract of which he there gives [ww]. 
Rut in the parliamentary proclamation of the act paſſed, 6 Richard 
9 II, the ſaid att of 6 Richard II, whereby the ſaid ſuppoſed act 
g Richard II, was thouglit to be void, is omitted: and afterwards 
the ſaid ſuppoſed act of 5 Richard II, was continually printed, and 
r the ſaid. act of 6 Richard II, hath, by the Poren ehe n 
eeſtime to tiene, kept from the print“ 
Bur Doctor Gibſon, biſiop of Londdazid@odewip = * 1 ob = 
ſerves; with regard to this; 1½, That the words ( it is 5 5 and 
e aſſented in parliament” were not a peculiar ſort of language uſed, 
on purpoſe, as Lord Coke thinks, becauſe the commons had not 
aſſented ; but were a forin commonly uſed in thoſe times, when 
ee been agreed to, by king, lords, and commons 
adhy, Tux ſame learned biſhop proceeds to ſay; it appears not, 
* the record, that the ſtatute, 5 Richard II, was ſo paſſed by the 
king and lords, as that the commons knew: nothing of it: but 
their complaint is, that they never aſſented thereunto; which, if 


| le) Philips, on the Goxern. of Eng. p- 538, 5 8 LJ Sir Edward Coke's 
3d Inſt. p. 14. li] Rot. Parl. 6 Richard II. No. 52. | [4] Inſt. 4. 
b. 51. [w] In. 3 p.41 | 


meant 


FTract II. Of tbe Right and Manns of Hupen; Tae: 1 
meant of a formal aſſent, might at that timetbe adiſputable point; 
whether they aſſented or not, eonſidering that, in thoſe days, the 
commons were not ſuch a diſtinct and- ſeparate body, as they have 
been ſince: and it is not pretended that the pie i208 'was inſerted 
notwithſtanding the diſſent of the commons.” © oo poorer, 
Za. As to the crime of not inſerting the vis of Richard II, 
* that was charged, it ought to have appeared that this had 
the aſſent of the lords more than the other had of the commons. 
Nothing is alleged for the repeal, but a repreſentation from the 
commons, and the aſſent of the king; ſo that we may juſtly pre- 
ſume that the reaſon why che lord chancellor did not inſert it in 
the parliamentary roll was, becauſe the lords aſſented not to the 
repeal, as e n 5 Richard 1 IF was e and many 
dn 3014 n | 
At. Conte aaa hs public-x manner. in 3 eee 
hamwene: were proclaimed, in every county, is it credible, either 
that this omiſſion, of 6 Richard II, had it been found, could have 
eſcaped the commons? or, if ſuch a fraud had been diſcovered, 
that it would not have been an _y in n ee 
2 met the very next year? 0 
thy. THAT very ſtatute, 5 Racuand U, which has commons 
are {aid not to have aſſented to, is expreſly termed a ſtatute, and 
mentioned as ſuch without the leaſt mark of ſuſpicion, by three 
ſubſequent ſtatutes, viz. 25 Henry VIII. cap. 14. ſect. 1. I Edward 
VI. cap. 12. ſect. 3. and 1 and 2 Philip and Mary, cap. 6. Thus 
far Biſhop Gibſon. But n Burnet [x] is of the ſame mind with 
Lord Coke, and ſpeaks of Biſhop. Braibroke as being guilty- of _ 
fraudes, to ſupport the corruption of the then church, ++ + 
How vzR this matter was, the commons found: reaſon to he- 
Ears the king [y]. that the buſineſs done, and to be done, in this 
parliament, be enacted. and engtoſſed before the departure of the 
juſtices ; and while they have it in their memory; which im- 
plied that they apprehended ſome omiſſions or alterations. To 
which it was anſwered, . ho der of parliament ſhould do wa 


(el Hi. Refor rol. l 5. 1 [3] Rot. Pail, 2 Henry IV. No, 41. 
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1 r to the ſubſtance of the proceedings in 
— apa by adviow of che juſtices,” and after ſhow it to the king 
and lords, in parliamemt, to have their advice : but, by the bye, 
there is no mention of ſhewing it to the commons. However the 
commons, ee _ "finding" cauſe for complaint, in'7 and 8 
Henry IV. No hrough their ſpeaker, prayed the king and 

che lords in beten that certain of the lords ſpiritual and 

temporal, whom it pleaſed them to appoint, and a certa'n number 
of the commons, whoſe names the ſpeaker: had written in a ſche- 
dule, or any 10, 9, 8, 5, or 6, of them, might be at the enacting 
and engrofling of the rolls of parliament; and that their prayer 
and petition might be of record in the roll of parliament, Which 
requeſt the king graciouſly aſſented to. But even after that, 2 
Henry V. Ne. 110, the commons ſtill found reaſon to put the king 
in mind, that the ſtatute ought not to be drawn up contrary to 
che meaning of the petitions that were then granted. And ſoon 
afterwards, they themſelves formed their bills 4 into Oey: a 
ſtatute, which order continueth to this day. ; 
Mx. Glanvile, a member of the houſe SY 5 ons, 
ference with the lords, 4 Car. I. 1626, gives much ſuch an ac- 
count as is here before given, and adds, „that ever ſinee e Henry 
V, the right hath been, that the king taketh the whole, or 
* leaveth the whole, of the bills or petitions” - At preſent, there · 
fore, no changes but what the commons, and in like manner the 
lords, have rewe. can 185 aber in n ay: mn are to be n 
into laws. 

Bur farther, ne any bills hire beet o paſſed in inte n eee 
hath then no authority to diſpenſe with them, i. e. to ſuſpend 
their force, or hinder their execution. This authority our kings 
formerly exerciſed, and even claimed it as a legal part of their 
prerogative. In ſeveral cafes wherein laws were made for the 
benefit of the public; to reſtrain the ſubjects from doing things to 
its diſadvantage; or to oblige them to do things for its profit; 
yet our kings took the liberty to diſpenſe with particular perſons 
froin confor ming to ſtatutes 757 both theſe kinds. For inſtance, 
there was a Jaw to prohibit all perſons. from tranſporting wool to 


any 
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any place beyond the ſeas, but only 10 Calais; but ihe king, 
Edward: III, notwithſtanding this 4b granted licenſes to ſeveral 
perſons to carry wool to other ports. And, by another act, Gai- 
coigne wines, and other foreign goods, were prohibited to be im- 
ported into this kingdom, but in-Engliſh ſhips: whict was a pro- 
 fitable law for the increaſe of the navy, &c. But the king gare 
licenſe to ſuch particular perſons as he thought ſit, to practiſe the 
contrary [z J. Nor were theſe proceedings much to be wondered 
at in princes, who naturally defire to enlarge their authority. 
Henry HE was the firſt, that we find, practiſed it in England, in 
imitation of the popes, who had taken upon them ſometime be- 
fore to diſpenſe with the canons of the church, by a clauſe of non 
obſtante fal. But it is much to be wondered at, that 3 
learned in the laws, and ſworn to obſerve them, fhould ever, as 
they did, come ſolemnly to declare and adjudge, that ſuch an au- 
thority to diſpenſe with acts of parliament, clearly poſitive, be- 
longed, by prerogative, to the kings of this realm; and was ever 
inſeparable from them. In 2 Richard II, all the Judges. reſolved 
that the king might ee with the law: er eee 
wines japeate& r lb e | 
AFTER: which, we are not to hs Germain at e eee 
the reign. of the ſame prince, in regard to ſeveral ſtatutes; againſt 
luxury in apparel. There was a parliament. called, in London, 
about. 5 Richard II, in which ſome ſtatutes were made againſt 
luxury in apparel, &c. Sed quid juvant ſtatuta parliamentorum, 
ſays Walſingham (p. 281.) cum penitus ex poſt, nullum ſortian- 
« tur effectum. Rex namque cum privato congilio cuncta mutare- 
< yel delere ſolebat que, in parliamentis ante habitis, tota regni. 
« non ſolum communitas ſed et ipſa nobilitas ſtatuebat. By 
ſeveral antient ſtatutes, as 14 Edward III. cap. 7. 28 Edward III., 
cap. 7. 42 Edward III. cap. 9. and 1 Richard II. cap. 11, it was, 
made unlawful for a ait of a county to hold office ſor wen. than | 


WW” 41 See other 1 in x Sir Robert Atkynſon' 5 Diſpenſing Power, p. 1 13. 
[2] See Biſhop Stillingf. Eccleſ, Caſes, vol. i, chap, 7 p. 126. 
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one gina e of the great inconveniencies and miſchiefs that 
followed upon it. And: theſe. ſtatutes. not proving effectual to 
hinder this practice, the ſtatute 26 Henry VI. chap. 8, not only 
orders theſe ſtatutes to be obſerved, but lays a penalty of 200 J. 
upon any perſon, who ſhould hold that office longer than-a year; 
and expreſly declares, that all patents granted by the: king, with 
the — . non 2 to . n cid 3 
void: 7 * 4 
AND yet, fi Seibt this e all this 8 of England. 
did, in the Exchequer- chamber, in 2 Henry VII, reſolve, and ad- 
jadge, that the king might grant a patent, with a clauſe of non 
abſtante, for the holding a ſheriff's office for more than a year; and 
that ſuch a patent would be good in law. And theſe judges, and 
ſucceeding lawyers, aſſerted this prerogative: to the crown, upon a 
| pretended maxim in law, which might extend itſelf to multitudes 
of other caſes. They ſaid, indeed, that the king could not diſ- 
penſe with ſtatutes which concerned malum in ſe; but he might 
do ſo in any which concerned only malum prohibitum; i. e. thoſe 
which forbad things, which if they had not been prohibited by 
ſtatute would have been lawful, or indifferent in their own nature. 
Now as moſt of the things about which eivil laws are made, are 
of this indifferent nature, it is viſible what a n e extent this 
doctrine gave to the royal prerogative c]. 10 
VUrom this and ſome other as weak fovindblidins; TY prero- 
gative of diſpenſing with penal laws was determined to be in the 
crown, by all the judges, in the Exchequer- chamber, in the time 
of James I IdJ. And theſe notions of the lawyers, and determi- 
nations of the judges, prevailed ſo far in the nation, that though 
they were plainly contrary to the antient acknowledged frame of 
our conſtitution, which always veſted the legiſlative power, not in 
the king alone, but in him jointly with the lords and! commons, 
and alſo contrary to ſeveral acts of parliament, which were made 
i to grant the authority of diſpenſing to ſome of our kings, upon 
Z SE articular occaſions, and only for a time certain, Which acts 807 


J 4 


19 8 illingt. Eccleſ. Caſes, vol. ii. p. 1 85 5 [4] See Cole's Reports. 
implied 


22 
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implied that the crown had not this authotity in itſelf; elſe why 
was it given to it by parliament lee yet, by 6 * ie 
enced even the members of the legiſtature itſell. 

Fo in tlie parliament, 3 Charles I, 2 3d May 1628; Mr. Or 
vile delivered to the lords the general ſenſe of the houſe of com- 


* mons-in theſe words: When ſtatutes are made to prohibit, not 


<« mala in ſe, but only mala quia prohibita, under certain penal. 
<c ties to accrue to the king, and to the informers that "ſhall ſue 
« for the breach of them; the commons muſt, and ever will, ac- 
* knowledge a regal and ſovereign prerogative in the king, touch- 
« ing ſuch ſtatutes, that it is in His majeſty's abſolute and un- 
«« doubted power to grant diſpenſations, to particular perſons, with 
s the clauſe of non ry n as wy init * done be- 
« fore thoſe ſtatutes ]“. 

Ws ſ:e here that ſuch a FORE Was generally endes 
be veſted in the crown, over ſome acts of parliament, as might, by 
parity of reaſon, be extended to many others: indeed; ſuch a 
power as the acts of the whole legiſlature could not bind. Which 
was, in effect, laying open the greateſt part of our conſtitution to 
the mercy of the crown. Of which acknowledged legal power, | 
it is eaſy to conceive what advantage might have been taken in 
length of time, by artful management on the part of the crown. 


But, happily for our conſtitution, King James II, by applying 
this prerogative to indemnify perſons who offended againſt the 


teſt act of 25 Car. II, was the occaſion of its being blown up, 
and quite ſet aſide; though James did not want the opinions and 
other endeavours of the lawyers, and even of the chief Juſkicnts to 
give a ſanction to his illegal practices. 

Tun very important conſequences that were viſbly: likely to to 
follow, upon allowing the prerogative in that cafe, induced people 
to conſider with attention upon what grounds it ſtood, and made 
them ſee through the clouds. which the. lawyers had formerly 
wrapt it up in: ſo that though the great Jefferies, Sir Thomas 
Herbert, chief Juſtice of the common pleas,” and many ether ſages 


le] See Obſerv. on Ecclel. Juriſd. p. 53. 56. 3 f 1 Ruſhy, Call. part i. p. 571. 
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of the law, declated that King James II, had a prerogative of dif- 

penſing withe the teſt; as a penal law, by x: parity of reaſon to what 
had. ſeveral times been adjudged to be legal in other caſes, yet the 
generality of the people were by no means ſatisfied with their 
reſolution;z; they were generally perſuaded that no act of the whole 
legiſlature can be ſuſpended. or fet aſide by the king alone, who is 
but one member of it. And-accordingly in the firſt and ſecond 
articles of the declaration of rights, in 1 William and Mary, 
it was affirmed, that the pretended power of ſuſpending laws, or 
the, execution of laws, by regal authority, without eonſent of par- 
liament, is illegal, and particularly as thoſe powers have been ex- 
erciſed af late. And, in the fame year, ſeſſion 2. cap. 2, it is 
enacted, that no diſpenſation, by non obſtante, of or to any ſtatute, 
or part thereof, ſhall be allowed; but the ſame ſhall-be held void, 
and of none effect. except a diſpenſation is allowed in ſueh ſtatute... 
Yo that, ſince that time, it: is fully ſettled; as an unqueſtionabla 
truth, that» the king canoot-diſpenſe-with ar ack of parlfament; 
and conſequently the ſurety of the - people's enjoying the. effects of, 
22 laws, once made, is: ſufficiently eſtabliſhed. 

Tu houſe of commons can alſo take care that the laws. be: 
a ese by cemplaining of: any perſons in office, either ec- 
eleſiaſtical; eivil, or military, who do not do their duty, or are 
guilty. of corruption, ar uſe their power · in any way to the oppreſ= 
ſion of the ſubjects. No perſor but the king Himſelf is exempt: 
from their cenſure. They cam animadvert upon the conduct of 
any other perſon, either lord or commoner, even the greateſt 5 
miniſter; and ean command any public records or papers to be. 
made uſe of in evidence againſt-him.. They can oblige any com- 
moner whatever to appear at their bar; and*can imprifon him, for 
the time of their own ſeſſion, if they think proper, in- order to 
oblige him to give evidence againſt. others; and, though they 
cannot examine upon oath, yet, by- -fuch - imprifonment, they can. 
puniſh apparent prevarication. And though this laſt branch of 
their power does not extend to any member of the houſe of peers, 
who are not abliged to appear at their bar, or give evidence there, 
nor their houſe liable to be ſearched, or their private papers ſeized, 


by 
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by their officers,. yet they can impeach; any perſon, whether lord 
or commoner, at the bar of the houſe of lords: and in caſe of im- 
peachment for treaſon, or any other crime that deſerves it, they 
can demand that the prey 1 ner rel to FR eee "OF: the 
houſe Se: 
Tuxx have at all times a gh of 8 to vet king, to acquaint 
him with any matters they think proper for him to know. The 
King's pardon cannot be pleaded in bar to an impeachment of the 
Houſe of commons, in any caſe. This was a point long ago thought 
neceſſary : to the public welfare, in order to make miniſters act with 
caution ; for in 50 Edward III, the commons petitioned the king, 
that no man, great or ſmall, who had acted againſt his alle- 
e giance and oath to the king, and was impeached in that par- 
„ liament, or in any other parliament to come, ſhould be pardoned: 
<< and that a law ſhould be made for that purpoſe.” But notwith- 
ſtanding, the power of pardoning, i in bar to an impeachment of the 
commons, remained long in the crown. It was exerciſed remark- 
ably, by Charles II, in the caſe of Lord Danby, in order to prevent 
| ſome illegal and bad tranſactions, that had paſſed in that reign with 
| Foreign courts, from being brought to light. But now, by 12 and 
13 William III. chap. 2. ſect. 3. the king's pardon ſhall not be 
| pleaded to an impeachment of the houſe of commons. 
Tux peers cannot give judgment upon a perſon impeached by 
the commons unleſs they demand it: and if they do, judgment 
cannot be refuſed. So that they are ſure of either obtaining a cen- 
ſure upon perſons criminal, or, at leaſt, of opening and ex poſing 
their crimes, in a judicial way, to the notice of the world. And, 
indeed, the weight of the commons will always be, as it ling been, 
ſo great, as well as the juſtice of the houſe of lords ſo conſtant, 
that it can hardly ever happen that a criminal juſtly impeached 
by them, how great ſoever he be, can eſcape a juſt condemnation. 
So that in all deliberations and actions of miniſters of ſtate, the 
principal point ſhould be (as Charles II onde ſaid it was with him) 
to conſider what a pathos wil think of them. | 
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— ROM what ws" EY ar 11 18 ident, that the Loo of 
commons is poſſeſſed of all, or at leaſt. of the moſt impok- 
tant, powers and privileges neceſlary 3 in a repreſentative of the peo» 
ple at large: and, if there be yet ſome diſadvantages and defects 
remaining in our conſtitution, ARS they are not ſo great as they 
may, at firſt fight, 'be thought. Monſieur Rapin de Thoyras [J 
looked v upon it to be a conſiderable defect in our conſtitution, that 
the matters to be treated of, in parliament, are not expreſſed in the 
ſummons, as King John promiſed they ſhould, and that the mem- 
bers. 'of our houſe of commons have not inflrudtions about them, 
from the people whom they repreſent ; or, if any ſuch inſtructions 
be given to them, that they are at Uüberty not to obſerye them. 
The matter of fact indeed is true: our members of parliament 
: are not, by law, obliged either to conſult thoſe who have choſen 
th Mm, nor to have any regard to their inſtructions, farther than 
they themſelves judge them to be reaſonable; for, though a man 
is choſen by e a p particular county or Burgh, he is, in law, reputed 
to ſerve for the Whole kingdom DI But as theſe things could 
not be ordered other wiſe, as the ſtate of our nation is at preſent, 
ſo ſome perſons are far from thinking, with Mr. Rapin, that 
theſe are circumſtances of any diſadvantage in our conſtitution. 
Fox , it would be impracticable for the king to expreſs, in 
his ſummons, all the things that are to be treated in parliament ; 
becauſe any member of either houſe of parliament 1 is at liberty to 
propoſe, and-aſk leave of the houſe to bring in, any bill that Fi 
thinks proper, which he may keep ſecret to himſelf till the time 
of parliament, though it really may be of great importance. In 
Queen Elizabeth's time, a bill was pe to ir the ſucceſſion 


[ſz] Diſkert. * les Whigs et Tories, p. 246. vol. *. 
1 Coke 8 4 Inſt. p. 14. 


of 
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of the crown ; and, in Charles the Second's time, a bill was pro- 
poſed for taking from the crown the power of creating any more 
new peerages than a certain number. Theſe, and many other bills 
'of the utmoſt importance, have been, and may be, firſt propoſed 
by private perſons : moreover they may have a deſign to call nr an 
account, or to impeach, miniſters-of ſtate, &c. 7 | 
| 2dly, Lr would be often impolitic in the king to nivke public, 
before hand, what laws, or other matters, he deſigned to propoſe. 
I mean ſo as to ſpecify what ſupplies of money would be needful 
for the ſervice of the next year, or what wars, or alliances, he 
deſigned to make, or ſeveral other matters of that nature; be- 
cauſe, by ſo doing, he would give foreigners, his enemies, an 


opportunity to know, or gueſs at, his en oy ROPE. to pro- 
vide againſt and defeat them. 


AT the ſame time, even ſuppoſing that che matters to be treated 
on were ſpecified, the people would not be able to give ſufficient 
or proper inſtructions to their repreſentatives, as to matters of this 
nature; becauſe, not knowing the circumſtances of things abroad 
and at home, being neither acquainted with the deſigns nor the 
diſpoſitions, nor the powers of foreign courts, they cannot judge 
truely of what meaſures are to be taken with regard to them, 
Nor would they be able to judge competently of ſeveral laws that 
might be propoſed to be made, even with regard to our conſtitution 
at home. Things of this ſort depend frequently upon the know- 
ing and balancing abundance of particulars, which can only be 
known to thoſe who have the inſpection, for inſtance, of the 
cuſtom-houſe accounts, the ſtate of the imports and exports, the 
produce of the ſeveral parts of the nation, the ſtate of their manu- 
factures, their different conditions, and the alterations likely to be 
in each as to popularity and wealth, the diſpoſitions of the people 
as to religion and as to loyalty, their circumſtances as to quartering 
and ſubſiſting of troops, and a great variety of other things, which 
muſt be exactly known and weighed, before any man could judge 
aright, whether a law for levying money, in this or that way; 
whether a law for allowing, encouraging, or forbidding this or that 
branch of traffic; 3 whether a law for admitting any of the * 

to 
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to this or that privilege, religious or civil; whether a law for re- 
trenching this or that ibrandh of the prerogative of the crown, or 
adding te it in any other inſtance; whether, I ſay, any laws of 
theſe, or the like kinds, would be el 3 and for the 
ꝓuhlic melfare or not. 

Ir the king was to ae, in his fummons to parliament that | 
he intended to propoſe any things of this nature in parliament, it 
would be hardly poſſible for perſons in the country, or even in 
London, to judge rightly of the matter immediately: the greateſt 
natural ſagacity or prudence, without having a due knowledge of 
<ircumſtanoes, or proper materials on which to form a judgment, 
 avauld be unable to do it aright. And not being capable of judg- 

ing well for themſelves, it is not poſſible that they ſhould duly in- 

ſtruct their repreſentatives. If theſe ſhould be obliged to conform 

40 inſtructions given upon ſuch imperfect views of * the pub- 
lic muſt neceſſarily ſuffer by it. 

WHEREAS, on the other hand, by the ed being at 
liberty to follow their own Judgment, in parliament, they have this 
great advantage, that by the right of the houſe of commons to 
demand any public papers, from the offices of cuſtoms, exciſe, 
accounts, &c. relating to the ſtate of the nation, and to apply to 
the king for others, and from the 'great light to be had by the 
mutual informations which ſuch numbers of gentlemen, coming 
together from all parts of the nation, may give to each other; from 
the various views of things that may ariſe from their debates and 
reaſonings, and examinations of evidence in the houſe, a member 5 
of good ſenſe, integrity, and attention, may have very great advan- 
tages for forming his judgment, probably much otherwiſe than 
his conſtituents would have done in the country, from their own 

knowledge of things only; and therefore it muſt be much for the 
advantage of the public, that he ſhould be at liberty ſo to do. It 
would be a great inconvenience if he ſhould be confined to act ac- 
cording to their judgments, who have had but narrow and partial, 
or probably, in many caſes, falſe, views and accounts of things. 

Ir members were under this obligation, there would be two ill 
conſequences, in particular, very likely to happen, I½, There 


might 
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might be, in ſeveral caſes, combinationò between ſorne parts of the 
nation, for the advantage of their counties or parts of the kingdom. 
in 1 ta others. - The members who ſerve for one part 
« of the kingdom are frequently found in oppoſition to the repre> 
« ſentatives of another, for the fake only of particular intereſt in 
their own counties ij.“ The members of the weſt might ſome- 
times be againſt- thoſe of the northern parts; or they both might 
be, as probably they would in caſe an alteration in the method of 
aſſeſſing the land- tax was propoſed, in oppoſition to the members 
of the midfand counties. This difpoſition has ſometimes appear- 
ed, and probably would be much more, if the perſons who ſerve 
for the burghs in thoſe counties were tied down to follow the 
prejudices and partialities of their conſtituents. Whereas, be- 
ing at liberty to vote as they judge beſt, they may be more eaſily. 
drawn to take that courſe which is moſt for. the een intereſt of. 
the whole. | 
2dly, AN obligation upon the eben to follow the flies 
tions of their conſtituents, would give too much power into the 
hands of the lower claſſes of people of this nation, who might not 
uſe it well: or, at leaſt, it would encourage and foment ſuch a 
democratical* ſpirit in them, as would, by degrees, deere N 
deſtroy the eſſential balance of power in our conſtitution. 
Ix was found, by experience, to be a great defect in moſt of the: 
republics,. and.popular ſtates of antiquity, that-they allowed the 
people- at large to have deliberative voices in matters of this na- 
ture. They were frequently influenced by their demagogues; and 
their own want of judgment; to very raſh and imprudent meaſures . 
Perieles indeed, flatteringly, told the Athenians, that each private 
perſon underſtood public affairs very well; but experienee ſhewed 
the contrary; and the moſt Judicious politicians,” even of their 
own countrymen, complained of i it. Polybius [I blames the Athe- 
nian and Theban governments; for that in them Or- v 
76 Xx. The fame author obſerves [I], that, at the time of the 
ſecond- Punic war, the-canſtitution- of the republic of? Carthage 
was impaired and corrupted :: for with them * plurimam populus 
{i} Fletcher · of Salton's Works, p. 408. 4 £4} Lib. vi, p.488. [II Ibid. p. 1 
It | | a | _« hx: 
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ibi authoritatem vindicaverat, que apud Romanos, illibata 
„ penes ſenatum, adhuc erat. Quo factum ut illic, populo de 
rebus oninibus <ofiphanimubie, civium optimo quoque, Romani 
% cent. ' 

Turi Show, that, i Grecomm tote refpublice lente 
«« concionis temeritate nr Itaque ut hanc Græciam, 
© que jan diu ſuis conſiliis afflicta, eſt omittam; illa vetus, quæ 
quondam opibus, imperio, gloria floruit, hoc uno malo concidit, 
libertate immoderata ac licentia concionum [ ati 

Ir was therefore a right proviſion in all the conſtitutions of the 
Gothic model, that theſe inconveniences were avoided, by leaving 
only the choice of repreſentatives to the people, out of themſelves; 
but, at the ſame time, inveſting them, when once choſen, with a 
diſcretionary power, to act as they thought fit, within the eſtab- 
liſned bounds of the conſtitution; that is, ſo as not to give up any 
point, or make any alteration, that would have an effect or ten- 
dency deſtructive to its welfare. This is at once a temperament 
againſt the too great vehemence of the people, and a guard againſt 
their unſkilfulneſs and want of judgment ; at the ſame time, that 
it ſerves. to keep up a ſpirit of liberty in them, and, in a great 
meaſure, ſecures them againſt the ill management of their repre- 
tatives : ſince, if they do not approve their conduct, in parliament, 
2 may, after a ſhort time, lay them aſide, and ſend other * 
ſons more likely to ſerve them well. 
| 45 to this nation, in particular, we fas, by the times of Richard 
II and Edward VI, when the populace got a-head, what work 
they would probably have made, had they then been to inſtruc 
their repreſentatives, and had theſe been obliged to follow them. 
In the reign of Charles I, we ſee what inſtructions the lower 
claſſes of people actually gave to their repreſentatives, as far as they 
could do it by petitioning the houſe of commons. It might juſtly 
N p that ſome things of the like ſort. would be done, on 
* oceakons, if the right of the people, in the counties and 
burghs,/ to inſtruct their repreſentatives, and to oblige them, was 
once Fey eſtabliſhed. 5 
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I IT is an objection much more plauſible, which Monſieur Rapin 

makes to that number of ſmall burghs, in England, which ſend 
members to parliament, and are, each of them, repreſented by 
two perſons, as well as any of the counties, or the largeſt cities, 
except London. He ſays this diſproportion i in the repreſentatives, 
to the number and wealth of the perſons repreſented, is wrong in 
itſelf : and lays the choice of members of parliament much more 
open to the influence of the crown, than it would be if theſe 
ſmall burghs were disfranchized, and the ſeveral greater towns 
were juſtly repreſented, according to their number and their 
wealth. How far this objection is really of weight, I ſhall pre- 
ſently conſider, after I have firſt obſerved. how things came into 
this ſtate. 

Now this inequality hath ariſen partly. 3 the FA 2 * con- 
dition of ſome towns; which, having formerly been conſiderablę 
for their numbers of people and their wealth, are, by length of 
time, fallen much to decay: ſuch are Gatton in Surry, Old Sarum 
in Wiltſhire, and others. But it has indeed been owing. much 
more to the practices of the crown, ſince the beginning of the 
ſixteenth century after Chriſt. From Edward the Firſt's reign, to 
the end of that of Edward IV, there were only one hundred and 
ſeventy members ſent to parliament from all the cities and burghs 
in England. Mr. Brown Willis Cu] ſays, that, in the year 1546, 
there were only one hundred and twenty-ſix; burghs that returned 
members to parliament : of which there were few but. what were 
conſiderable for people and wealth. But in Edward the Sixth's 
reign, and fo downwards, for the. two, following; reigns, . the 
importance of the houſe of commons being more and more found, 
the crown, or its miniſters, cauſed ſeveral more burghs to be ſum- 
moned, of which ſome had never ſent any members before, nor 
were they conſiderable for the numbers of their people, or for 
their wealth; but they were ſuch as the crown could hope to in- 
fluence, and therefore they were- ſummoned, when ſeveral larger 
and more conſiderable towns were omitted. The weight and in- 


Ln] Notit. Parliam, vol. i. p. 8. pref, © 
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tereſt which the court had, at that time, in the houſe of com- 
mons, got theſe new members to be received and admitted there ; 
thongh there ſeems to have been, at firſt, ſome queſtion * 
whether they ought to be admitted, or not? 

'In 23 Elizabeth, the attorney and ſollicitor general eorifÞnted 


to a committee of the houſe of commons, appointed to confer with 
them, that thoſe burgeſſes who were returned for divers burghs, 


which did not return any burgeſſes laſt parliament, ſhould remain 
in the houſe, according to their returns, that the validity of their 


charters might be examined In]. In Edward the Sixth's reign, 
twenty-three new burghs were ſummoned to ſend burgeſſes to 
parliament. - Philip and Mary added thirteen more. Elizabeth 


added thirty. James added the two univerſities, and twelve 
burghs. Charles I added eight burghs. And Charles II added 


the county of Durham and two burghs. 


AccoRDING to our antient conſtitution, the king ht! incor- 


Pon any town, and enable them to ſend burgeſſes to parliament; 
but this part of the prerogative, of increaſing the number of bur- 


geſſes of parliament, has been given up by our late kings: for if 
the king, at preſent, was to make a new parliamentary burgh, it 
would reſt in the power of the houſe of commons whether they 


would receive the members. And the iſſuing of quo warrantos 


out of the court of King's Bench, the court of Exchequer, or any 


other court, againſt burghs, that antiently or recently ſent burgeſſes 


to parliament, to ſhew cauſe why they ſent burgeſſes to parlia- 


ment, and all the proceedings thereupon, are, coram non judice, 


illegal and void: and the right of ſending burgeſſes to parliament 
18 queſtionable i in parliament only; and the occaſioners, procurers, 
and Judges, in ſuch quo warrantos and proceedings are puniſh- 
able, as in ary a ſhall be thought conſonant to law and 
jannie e. 

TRE burghs added, dartity the reign of king James I, were not 
all added by the king's deſire. Several of them, particularly 
Agmondeſham, N and Great — were added, againſt 


L* See Prynne's Par]. Regiſt, part iv. p. 1 %. | [0] Nalſon, p. 588. 
, —— the 
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the king's inclinations, by the houſe of commons, in the parlia- 
ment, 21 James I, upon a petition made from thoſe burghs to the 
houſe, that they had antiently ſent members to parliament, and 
deſired to be reſtored to that privilege. The king, who declared 
himſelf unwilling to have the number of burgeſſes increaſed, fay- 
ing he was troubled with two great a number already, commanded- 
his ſollicitor general, Sir Robert Heath, then in the houſe of com- 
mons, to oppoſe it what he might; but it being alledged on the 
behalf of the burghs, that the interruption in their ſending Bur- 
geſſes, for four hundred years paſt, was not owing to their own 
negle&, but to the fault of the ſheriffs; or if it was owing; in 
any meaſure, to the burghs themſelves, it was becauſe their prede- 
ceſſors were poor, and unable to maintain their members; whereas 
now they were content to undergo that charge. That if ſome 
burghs might be thus ſuffered to be diſcharged from their parlia- 
mentary ſervice; by a parity of reaſon others might be ſo like- 
wiſe; and conſequently there might come to be no parliament for 
want of burgeſſes. Laſtly, that theſe were parliament burghs by 
preſcription, and not by charter: for every one of them had their. 
ſeveral forens [p]; and paid fifteenths as all parliamentary burghs, 
and not as other burghs or towns. Upon which reaſons, the houſe 
of commons voted them to be revived, and made returning burghs: 
and the king, having taken the two chief nn 1e n it ; 
was juſt, did, at length, conſent to it. 5 
Tux houſe of commons, in being forward to regrants tis He a 

to theſe and other burghs, ſeemed to have thought that their 

doing it would be ſtrengthening the liberty of the nation; and, by 

making the houſe of commons more numerous, render it leſs 

dependant on the crown. But in this they certainly did not judge 

right: it has been found, on the contrary, that many of the ſmall- 

eſt burghs have been the moſt liable to be influenced, and often 
have fallen into the moſt ſcandalous corruption. This appeared 
to ſuch a degree in ſome of them, that in the caſe of Stockbridge 
in Hampſhire, the houſe of commons, finding that burgh noto- 


[p] Forens is the owlying part of the * belonging to the burgh. Brown 
id vol. i. p. 149. 
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riouſly guilty of bribery, in their electing members of parliament, 


had a deſign to disfranchize it: and, A. D. 1701, alſo to have 


made an act for enlarging ſome others of the leſſer burghs, by 
admitting a competent number of neighbouring freeholders to vote 
in them. But the bills, that were brought into the houſe of com- 
mons for that purpoſe, were dropt [q]. Innovations and changes 


of that ſort probably were thought dangerous, and not to be ven- 
tured upon, without great neceſſity, in ſuch a conſtitution as this. 


And there does not ſeem to be as yet any neceſſity of this fort : 
for though undoubtedly the condition of the ſmall burghs 1 1s not 
ſuch as one could wiſh it to be; yet there are ſeveral circum- 


ſtances, in the caſe of our nation at preſent, that render it leſs in- 
convenient than it may at firſt fight appear. 


Ox of theſe circumſtances is the liberty which all our Frome 


ſmall as well as great, have at preſent, by cuſtom, ot chuſing non 


reftants to repreſent them in parliament. By an act of parliament, 
1 Henry V. cap. 1. it is enacted, that each perſon ſerving for a 


burgh or city, ſhould be reſiant, abiding, and free of the ſaid city 


or burgh, and none other in any wiſe. This is explained in 23 


Henry VI. cap. 15, that the burgeſſes choſen to come to parlia- 
ment, ſhall themſelves be reſiant, dwelling and abiding. And by 


the liſts of members that remain, it ſeems that, for a conſiderable 


time, the members for cities and burghs were really reſiant, and 


members of the communities, and were a low kind of x men, being 
ſeveral of them traders. 


Ir theſe ſtatutes had continued to be « fricly obſerved, they might 
have been of ill conſequence, as they would have confined the 


choice of perſons, for repreſentatives of many burghs, to thoſe 


who were not equal to that great truſt, by reaſon of the lowneſs 


of their condition, want of knowledge in affairs, &c. but at pre- 


ſent, though thoſe ſtatutes are unrepealed, yet they are ſo little 


regarded; that perſons from any part of England are. capable of | 
being! choſen for any cities or burghs. By which means the ſmall- 


[9] The bill he "'F mar ear Stockbridge, as to e een to is. 
ment, was brought into the houſe of commons, January 8 1693, and continued 
there ull April 19 1699, when it was thrown out. 
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eſt burghs are often repreſented” by men of the greateſt eſtate and 
ability in the whole houſe of commons, even by the eldeſt: ſons of 
peers. This laſt circumſtance, has been fully allowed and ſettled 
only ſince Edward the Sixth's time; and it has been thought a 
diſadvantage to have ſo many of the noble families in the nd of ; 
commons, but it certainly is much otherwiſe; for, as I have ob- 
ſerved above, it is of great moment to the welfare of the whole 
conſtitution, that the houſe of peers ſhould preſerve a due weight 
in it, as well as the houſe of commons. Now this proper weight 
is very much leſſened by the decreaſe of many of the peers eſtates, 
and the dependances that they had antiently belonging to them: 
therefore, in order to make up this, in ſome meaſure, it is very 
expedient that the relations and eldeſt ſons of peers ſnould have 
ſeats in the houſe of commons; which circumſtance tends to en- 
large the weight of the upper houſe, promotes a good underſtand- 
ing between the two houſes, and prevents the commons from a en- 
croaching upon the peers. 

_ AND that no city or burgh can 11 age by any i I 
very low circumſtances, is provided by, the ſtatute ꝙ Ann, cap. 5, 
which enacts that no perſon ſhall ſerve in parliament, for any city, 
or burgh, but who hath 300 J. per annum in freehold or copyhold 
lands, over and above what will ſatisfy all incumbrances; unleſs» 
he be. the eldeſt ſon of. a. Peer, or of a perſon who himſelf hath, at 
leaſt 600 J. per annum in freehold or copyhold land beyond ge- 
prizes; which laſt reſerve is the qualification mneceſſary in order 
to ſerve for knight of a ſhire. And it is at the ſame time enacted, 
that each candidate may be obliged to take an oath, affitming 
that he hath ſuch an eſtate, and to thew where it lies. po _ 


= $ © 2 


moſt 7 of that cltate have allo n more. Lands. or money hefides, - © 
IIR. ſecond proviſion that makes the inconveniencies of ſmall. 
burghs in our conſtitution, more ſupportable,. is the care, that is. 
taken by ſeveral ſtatutes, to prevent undue practices, and eſpecially 
corruption, in the choice of members of parliament. Monſieur 
Rapin de 2 obſerves, that the ſmallneſs of the burghs lays. 
them. 
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them more open to the influence of the crown. This is not uni- 


verſally true; for many, even the greateſt number of the ſmall 


burghs, are ſo much under the influence of gentlemen of great 


eſtates and quality, that they are leſs liable to be influenced by the 


— 


crown than ſeveral of the larger burghs. Indeed ſome of them 
are entirely in the power of thoſe gentlemen; becauſe the votes 
depend upon inhabiting houſes in the burgh, which houſes are the 
eſtate of thoſe gentlemen. Indeed this is not quite ſo agreeable 
cs the original deſign of our conſtitution but it is of no lll ef- 
fect: for it is only putting thoſe gentlemen upon à more advan- 
tageous foot than others, by ſecuring to them ſeats in the lower. 
houſe. And as they are moſtly gentlemen of very large eſtates, 


they are as little liable to be influenced by the crown, and as much 
able to ſerve their country, as the members choſen by counties or 
large burghs. Others indeed of the ſmaller butghs do lye more 
open to the influence of the crown, on account of the poverty of 
their voters. But influence of this ſort, upon their elections, is 


much mere reſtrained: than it formerly was, both by the altera- 


tions that time has made, and by various ſtatutes provided for that 


purpoſe. 
Tux crown had formerly, the debt, the fee-farms, and the 
' foreſts; by which it could diſtreſs the electors in many places. 


The warden of the Cinque Ports claimed a right to nominate one 


member in each of thoſe ports. The ſheriffs could, with impu- 


nity, negle& ſome burghs, and return whom they pleaſed for 
others. The king and the lords, and in aftertimes the chancellor, 


had an authority to judge of conteſted elections, and to iſſue new 


wits. upon them [7]. Now all theſe things are altered; the 
tenures, the fee- farms, and the foreſts, in a great meaſure, as to 


their influence, are gone. The warden of the Cinque Ports claim 


is taken away. The elections are to be free. No cuſtom or exciſe 


officer, or the like, can interpoſe their authority. No money, 


place, penfion. or promiſe of any ſuch, can be given to corrupft 


the voters. The ſheriff is under great penalties if he makes falſe 


= See Prynne's pref. to Com Abr. p. 28, 


returns. 
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returns. The king's, the lords and the chancellor's authority, as 
to judging of conteſted elections, or double returns, is taken away; 
ſo that, ſuppoſing the laws be duly een, there cannot be much 
influence applied from any quarter. Flint: 
Bur perhaps it may be aſked, Is it ſappoſable, in this age, that 
the laws will be obſerved? have they been fo, in any degree, ſince 
the reſtoration? have not the courts, at all times, been able to 
gain parliaments? ate they not likely to do the ſame for the fu- 
ture? and if chey do, can our parliaments be ſaid to he any thing 
more than a bare form, or name? I do confeſs that theſe things 
have been ſaid, in ſtrong terms, by ſome foreign writers, and lately 
more inſiſted upon than ever, by ſome: of our o-ẽ]n. There are 
thoſe Who think that if things continue to go on in this train, the 
freedom of our conſtitution will be wholly: loſt, or rendered in a 
great meaſure inſignificant. Hou far theſe conſequences are with 
reaſon to be apprehended, I ſhall conſider hereafter. In the mean 
time, I muſt obſerve, that it is: juſtly to be accounted | a happy 
ſituation, that our conſtitution is eſtabliſhed as well as it is, con- 
fidering the many difficulties our anceſtors had to contend with. 
Ou kings formerly took the liberty, in their proclamations for 
parliaments, to direct what ſort of men ſhould be choſen in them. 
Henry IV in his firſt-year, A. D. 1404, ſummoned a parliament 


to meet at Coventry. * directed the ſheriffs that no members 


ſhould be returned WhO knew any thing of law [l. And before 
the election of the parliament in 1603, in the beginning of the 
reign of James I, a proclamation came forth directing the electors 
what ſort of men they ſhould return members, and the ſheriffs to 
what burghs they ſhould omit ſending ptecepts, under the peril 
of the king's heavy diſpleafure [l. The crown formerly could, 
upon many occaſions, declare the charters: of burghs forfeited; 
and even fo late as the reigns. of Charles and James II, the crown 
got many charters ſurrendered, upon the moſt friuolous pretences; 
in order to give new ones, with powers that might enable them 
to 2 eg — no- Gor quo Os: which: * ; 


14 Royal Talg. p- 139. 12 Attertbuy en 3 5.423. 
uſed 5 


I. 
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uſed for that porpoſe, are declared to be illegal; 0 * the crown 
* no ſuch room to tamper with them. 

TE only influence the crown has at greſewt gun Th kichsr by 
money, or by hopes of employments, or in general by views of in- 
tereſt in the electors. And there are various acts of parliament 
in force againſt employing theſe, to corrupt theſe electors. By 
7 William III. cap. 7. no perſon ſhall, after the teſte of the writ, 
give any money, gift, or promiſe, or obligation, to any one 
for his vote, on pain of being rendered incapable to ſit in patlia- 
ment. By an act 2 George II, every elector is to ſwear; that he 

hath not received by himſelf, or by any other perſon in truſt for 
him, or for his uſe or benefit, directly or indireQly, any ſum of 
money, office, place, employment, gift, or reward, or any ſecurity 
for ſuch, to give his vote. If any perſon be required to take this 
a oath,” and ſhall vote without doing fo, he ſhall forfeit 100 J. And 
to prevent the .court's undue influence upon members, after they 
are in the houſe, ät is enacted, 4 Ann. cap. 8. that no perſon 
having any new office of truſt or benefit under the crown, as com- 
miſſioners for. prizes, or for tranſports, agents for regiments, &c. 
ſhall be capable of being . choſen a member of the houſe of com- 
mons. By 1 George I. cap. 56. no perſon, having a penſion from 
the crown, for any term or number of years, either in his own 
name or in truſt for him, is capable of being a member of the 
houſe of commons: and if any perſon, who ſhall have ſuch a pen- 
fion at the time of his election, or at any time after, ſhall fit and 
vote in the tan. he _ mr wr] for moth time PRC UT and 
votes. 5 2 * On i nf | 
From: . numerous * tice vrobiiioud, ivis erent, char, 
1 11 the laws in force be duly obſerved, there can hardly be a poſli- 
bility that parliaments ſhould be influenced to do any thing con- 
8 4 to the welfare and real intereſt of the nation. And as the 
nobility and gentry of England are poſſeſſed of ſuch a ſhare of the 
legiſlature, with ſo many great and en privileges, they 
have it entirely in their own power, if they are not greatly wanting 
to themſelves, to a their liberty againſt any attempts that 
may be made againſt it. Mie they are in at! they may, 


2 | if 
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if they will, be, independent and ſerve their country, without being 
under any corrupt influence, or any terror. Now for a people to 
be in ſuch circumſtances at preſent; to have a parliament ſo 


fenced with lavrs and privileges, muſt, with reaſon, be accounted a 
| great degree of happineſs. 12 
Accokpixex it has been ka ſo to "ag by faverul 
F rench writers; who, at the ſame time, regret the loſs of the meet- 
ing of their eſtates. Thus Bodin: “ quinetiam illi ipſi, quos Hiſpani 
40 curias, Angli parliamenta vocant, aboleri cupiunt, urgentibus 
W periculis, ad conventus, velut ad ſacram anchoram, confugiunt, 
« ut ſeipſos 1 remque publicam ab hoſtibus tueantur. Ubi enim 
« melius de curandis reipublice morbis, de Jubendis legibus, de 
« ſtatu conformando, quam apud principem, in ſenatu, coram 
« populo agi poteſt ? illic querelæ tenuiorum, illic potentiorum in- 
« juriæ, illic furta, peculatus, ſordes, quæ ſæpius, ignaro principe, 
« fiunt, explicantur. Illic ordinis cujuſque rationes exaudiuntur. 
« Quamobrem ſapienter ab Anglis et Hiſpanis inſtitutum eſt, 
e ſiquidem illud teneremus, populi conventus tertio quoque anno 
« haberi. Et ut princeps libentius id faceret, nullum imperari 
e tributum poterat niſi populi conventus habeatur. Noſtri reges 
* non ita ſæpe ut Angli comitia cogunt. Sed cum ſexdecim pro- 
« vinciæ in hoc imperio numerantur, ſex habent ſua peculiaria 
« quzdam comitia : quæ ut omnino tollerentur modis omnibus 
tentatum eſt ab iis qui ſua ſcelera et peculatus pervulgari me- 
« tuunt. Ut etiam Carolo VIII! imperium ineunte, cum univerſa 
* provincia conventus haberi oportere una voce conclamaretur, 
r non defuerunt qui majeſtatis crimen ingererent 11s qui in ſenatu 
cum populo idem ſentirent. Quibus acerrime reſtitit Philippus 
« Cominius rerum gerendarum uſu clariſſimus ſenator. Sed quam 
ce {int neceſſaria totius populi concilia, ex eo perſpicitur, quod 
te quibus populis ſua concilia cogere licet, cum ĩis 888 agi- 
« tur [a].“ 
Axp Mathurellus Ki the loſs of the authority of the 
parliament of Paris, which was but a ſhadow of the antient ſtates. 


[a] Bodin. lib. iii. p. 346. 
3 5 « Utinam 
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« Utinam auguſtiſſimi illius ſenatus auctoritastam illibata atque 
« inconeuſſa foret, ut fuit _ teniporibus: certe ment nobif 
cum ageretur [“ * 4D 
Bor here perhaps it may be aſked, how it TY that the 
| French, and, in like manner, the Spaniards, and not only they, but 
the Danes and the Swedes, who antiently were as free as we, and 
who had all originally public conſtitutions, but little different from 

ours in England, came, at length, quite to loſe them, and fall 
under arbitrary government; while we, on the other hand, have 
gone on improving our conſtitution; ; fo that it is at this hour 
much better than it ever was in former times? Now, in the firſt 
place, this change ought, certainly, to be aſcribed to the provi- 
dence of God. But as the ſupreme being, at preſent, acts gene- 
rally by ſecond cauſes; there were, no doubt, ſome cauſes of this 
kind, that produeed theſe ſimilar events, in a number of different 


kingdoms ; z and what theſe cauſes were, I ſhall, in the following 
en, de to es W 
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of "the Means whereby the Free Conflitditines of Kale FA a- 
' tions have been impaired, while char A. 2 Bar been 


Tee We e e m_ Ws 


The Diviſions "a Anindfitis dale the "Nils 40 the Commonalty 


dere the chief OW. N mage ev everal European Nations aſe 
their Liberty... 


\ FTERI neee ef vindicnted the nawfulnels; and ſhewn 
the advantages, of our preſent conſtitution, beyond all others 
in Europe, many may, perhaps, have the curioſity to enquire, how 
our conſtitution came to be thus preſerved, and improved, while 
others, which at firſt were much the ſame as ours, have been 
changed much for the worſe, and have, in a great meaſure, loſt 
their original liberty? now this, under God, I take to have been 
owing to the different circumſtances that the commons of England 
were in from thoſe of moſt other nations in Europe, and their 
better agreement with the nobility : for this difference of circum- 
ſtances, both diſpoſed and enabled them to do more for preſerving 
our original conſtitution, than the common e of other nations 
either could, or were ever diſpoſed to do. | 
Bur in order to comprehend clearly the force of hiv nite I 
muſt make ſome farther enlargement upon it ; and muſt obſerve, 
in the firſt place, that in the conſtitutions of the Gothic model, 
the power that was to ſerve as a barrier againſt the encroachments 
of the crown, was lodged chiefly in the nobility : which word 1 do 
not now ule in that limited ſenſe in which it is commonly under- 
ſtood in England; but mean by it, as it is uſed in other countries, 
to include all thoſe who are poſſeſſed of land, held by military, 
or other free and honourable tenure, and have a right to bear arms, 
in token of their genteel extraction, in oppoſition to the trading, 
mechanic, and labouring part of the gs: | 
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Ix is evident, that, in the ſeveral kingdoms that were formed 


upon the ruins of the! Roman empire, the nobleſſe, in this large 


ſenſe, were poſſeſſed of all, or far the greateſt part of the lands, 
except thoſe that were in the crown and the chureh. And from 
thence, by the nature of their tenures, they had ſuch bands of at- 
tachment to each other, as well as ſuch means of attaching the 
peaſants and mechanics to them, that it was not hard for them to 
make ſuch combinations, as would give them a force ſuperior to 
that of the crown itſelf. Each kingdom had a ſmall number of 


great men, poſſeſſed of very large territories or ſeigneuries, held by 


them immediately of the crown, which they parcelled out into leſs 


_ diviſions, and granted to their tenants, to be held of themſelves, 
by like military and other ſervices, as they were obliged to render 
to the crown. Theſe tenures obliged them to appear in the field, 


with horſe and arms, at the ſummons of their lords, and to con- 
tinue there ſo long as cuſtom or the law required; and as every 
ſuch under-tenant- could, by making good bargains of farms, &c. 
oblige and attach ſome Jawer people to him, and ſo of courſe to 
the chief tenant ; accordingly it came to paſs, that moſt of thoſe 
great lords could raiſe, at their pleaſure, numerous bodies of men, 
whom, by keeping large armories and great ſtables of horſes, they : 


could, upon a very ſmall notice, equip for war. 


 AnD when ſeveral of theſe great nobles joined mater they 
were capable of making a ſtand againſt the crown, when afliſted 
only by its own peculiar tenants, z. e. by the forces it could raiſe 
from its own domains: it is true, the crown was intitled to the 
military ſervice of all thoſe great barons that held lands of it, when 
a foreign expedition was to be made; and in home rebellions, it 
was intitled to the ſervice of all men in the nation: and it had 
generally ſome of them in its party in civil wars. But if its cauſe 


was notoriouſly bad, and tending to ſubvert the conſtitution, there 


were generally enough of theſe barons who would make a ſtand, 
and unite to preſerve it. 

Tuls ſtate of things continued i in the hai kingdoms, from 
their firſt eftabliſument, u pon the ruin of the Roman empire, for 


_ ſeveral 
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ſeyeral cerituries({c} and it might have continued longer, if ſeve- 
ral events had: not happened, to produee Aterations in the way of 
living, and of making war. Not but that otherwiſe theſe con- 
ſtitutions muſt have gradually EC! ed, becauſe length of time, r 
feiture of the tenants, and the failure of families, could not but 
occaſion the ſplitting into leſſer parcels and ſubdiviſions, thoſe 
eſtates in land; which ſubdiviſions muſt needs have leſſened the 
Net of the nobleſſe conſidered as a body: becauſe combinations 

among them, in oppoſition to the crown, muſt become much 
more difficult as their numbers increaſed; and ſo diſſenſions would 
more eaſily and frequently ſpring up among them. Thougb, on 
the other hand, the power of the crown muſt: alſo grow leſs, by 
degrees, from. the aliefiation that a Here enn ace 
nem Sc. gan Or ee N 

Bur the growth oi 1 in alan; by FR dvr; of Arie 
rica, and by finding a new. and eaſier way to the Eaſt-Indies by 
the cape of Good Hope, events which both happened nearly toge- 
ther, about A. D. 1494, and the great plenty of money ariſing in 
Europe, from the wealth brought from thence, were the cauſes 
that contributed very much to haſten the decay of the feudal con- 
ſtitutigns. - For trade introducing wealth, introduced: alſo luxury, 
and an expenſiye way of living among all, but eſpecially the trad- 
ing people yet more, in n to ae r the e of 1.2 rank 
among the nobleſſgGme. b; 1518100 

AND. the greater the 8 of, W grewö the: revenues of 
their eſtates ſunk in proportion; becauſe moſt of them had before 
agreed to take their rents in certain payments of money, which 
were now become leſs conſiderable dJ. So that they could no 
longer make the ſame figure, or preſerve the ſame weight and in- 
fluence, which they had formerly; but were like old trees, that 
were decaying, and afforded little fruit or ſhelter, while the under- 
wood about them was very thriving. 

Bur probably it may be thought FAA wh champs, 4 in the cir- 
cumſtances of the nobleſſe and body of the people, might not have 


[c] See Count Boul. Hiſt. vol. iii. p. 145. | [ad] See Count Boul. tom. 
ti, p. 145. of the decay of the value of feudal eſtates, 


contributed 
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ofitributed much to the ſtrengthlening of the 'crowny if the no- 
bleſſe und bommbnilty could have acted in concert with each 
other, and if the lattef had been in a proper diſpoſitiom to uſſert 
their liberties; becauſe the force, in oppoſition to the ew 
3 would have been the ſame, or greater than it was, though placed 
= in ſomewhat different hands; and the ſtrength of the cron would, 
"if 1 at the ſame time, have deoreaſed, by the ſinking of its chief- rents 
and fee- farm- rents, and by the alienation of its demeſie lands. 
Indeed this would have been ſo, could the nobility and commons 
have preſerved a good correſpondence with each other.. 
Bur I muſt obſerve, that the condition of the maſs of the people 
was ſo low and ſervile, and they had been ſo ill uſed by: the nobles; 
that, in proceſs of time, they had contracted: ſuch reſentments 
againſt the nobleſſe, that they were, from thence, both indiſpoſed 
and unable to take due meaſures for preſerving their liberty againſt 
the crown. The commonalty, indeed, in | ſeveral of theſe king- 
doms, conſiſted originally, for the moſt part, of the natives, whom 
the conquerors ſubdued ; or at leaſt'they were part of the ſeum of 
thoſe victorious armies, to whom the officers and others of diſtinc- 
tion, who had the lands, and became the nobleſſe, committed the 
management of thoſe lands, as to the laborious part; allowing 
them for their labour juſt enough to live upon, but keeping them 
very poor, and with drudgery and ill uſage 0 depreſſing their 
ſpirits, that they could never aſpire to any part in the concerns 


of the public, nor even to intermarry with the geatry, and fo ay 
alliance; or increaſe of fortune, raiſe themſelves into their body. 


a Boen was the caſe of the commons in Franee and Spain, Ger- 
| many, Poland, and indeed in moſt other nations of Europe, in 
which the arms of the northern nations prevailed and made fettle- 

ments. Theſe nations, whoſe taſte was chiefly for hunting and 

war, regarded huſbandry, trade, and mechanic employments, 

as unworthy of them; and accordingly deſpiſed the merchants 

and artiſans, as well as the peafants: upon alt occaſions uſing them 


with an oppreſſive inſolence, that was as pond. as it was 
unjuſt. 
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Trac u. Of 11 72 Beese, "of the Engl Chnflitition. i 1 37 
Im conſequende ef this alage, itcould hardly bs otherwiſe, than 
that the body of the people ſhould. contract, and always keep up, 
ſome reſentments againſt the nobleſſe, and eonceive themſtlves to 
have à different intereſt from tem. And theſe reſentments prov- 

ed ſufficient to Hinder them from acting in Concert with each other, 
and ſo gave able miniſters, of the ſeveral crowns, opportunities of 
managing the nobleſſe, and the people, one againſt the other, till 
each crown got poſſeſſed of ſuch 4 power as made it too hard for 
them both; whereby even the noblefle themſelves were brought 


under tlie ſame ſervite * Which ny had laid, ana kept on the 
commonaltʒ 


7 Fra rance wy | Spain. 


35/9 R500 lle 1 | 

5 H 18 Was ; remarkably — joy The in [Bronpo, 15 in 100 pn od 
1 . Kiog John, about &,.D.-1356,-which was one of the moſt 
Cans junctures for putting the gonſtitution of that kingdom 
upon a good foot of liberty. For two centuries before that time, 
the commons of that kingdom, eſpecially thoſe in cities and towns, 
had been getting, by flow. rows. out of. that ſervitude, which 
they were originally under, to the crown and to the nobles. 

Sous Louis le Gros, A. D. 1108, on commence d'affranchis 
4 les groſſes villes; S eſt A dire, accorder 3 à leurs habitans en general 
s chartres de liberts, et des coutumes accompagnèes de la remiſe 
« du droit d' impoſer des tailles à vplonté; doe celui de la morte 
« taille, par od Fon... conſentait que les enfans ſuccedaſſent à leurs 
ec peres en heritages et en meubles: et enſin de la remiſe du droit 
«« de ſuite, qui paroiſſoit le plus important, en ce quil mettoit les 
« hommes en libertè de choiſir un autre domicile [e].“ This free- 


dom conſiſted in their having a community, a e. to chuſe 
officers, to exerciſe trade, &c. LI 


[+] Boul. tom. iii. p. 39. [/} fee" Ae aon the Jus Communies 
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2 1 Tags not come into this condition without the 12 610 ef 


x crown and of their meſne lords. 1 Les habitans de Vezelay 


c avoſtent pris la liberte de faire une ad ney fans. le conſentement 


% de Vabbe ſeigneur du lieu, et ſans lettres du toi. Louis le Jeune; 


6 A. D. 1161, Sy tranſporta, et les ſoumit an peu de temps,” 
But many, and at. laſt moſt of the lords fold theſe liberties. to their 
towns for large, ſums. of money. ** Louis. Hutio, A. P. 1 314. 


donna une ordonnance pour \Vaſfranchiſcment, 601 tous les ſerfs 


ce, equi reſtoĩent encore. en France; mais pas ſans fin nance A ſon pro- 
cc fit.” This ordonnance, heweyfft, Was not executed, either be- 


cauſe of the ſhortneſs of that prince's life, or becauſe of the oppo; 


fition which the barons gave to it. 
«6 ENFIN Hen. III, fe croyant « dans une co >njun@ture plus favour- 


e „„ re 0 + e 2 


« able, accorda de nouvelles lettres A tous les mains mortables du 
« royaume, pour recevoir leurs affranchiſements, au moyen d'une 
« mediocre finance: mais le Marechall Daumont, et plufieurs 


autres ſeigneurs du Berry, s' etant pareillement oppoſez a effect 


« de ces lettres, elles ſont pareillement demeurees ſans EXECU- 
«tion [g].“ By degrees} however} by the time of Philip the 
Fair, ſo great''s part of the middle and lower fort of Pete in 
France had gotten their liberty, and, in purfuatice of it, had fo 
much wealth or ſubſtance among them, that Philip. as the moſt 
xpedicnt way of raiſing money without too much diſcontenting 
his people, thought proper to call a general aſſembly e of the eſtates; 
and, with the clergy and nobility, who were, from the beginning, 
nembers of the eſtates or great councils, to admit alſo the deputies 
of the cities and rural diſtricts, as members of that aſſembly; that 
they might give their conſent to the money that was to be raiſed 
upon them. This was dene in the general aſſembly of the three 


eſtates in A. D. 1313. And ſeveral of the ſuceeſſors of Philip the 


Fair continued the ſame courſe; and even, in a great degree, al- 
lowed that the en hid” a right to be conſulted, when money 
was to be raiſed. „ b 2219) 

„LAS Nerves; Janes e Philippe de Vatkis, A. D. 1328, 
« obtinrent enfin la confirmation us la "Ine" de'Louis Hutin, 


Trat Ul. Of the ſuperior Excellence of the Engliſh Cn furn. 139 


t ayec une declaration expreſſe, qui il ne ſeroit j jamais rm ie de 
4 rien impoſer à la province, ſans le conſentement des. ctates.. Et 
Nicolas Gilles, et le Roſier de France, diſent poſitivement, 
« qu'en cette anne 1 338. il fut arrete et conclu devant les trois 
« etats de F rance, preſent le roi, Philippe Valois, que Ion ne pour- 
* rait impoſer ni lever tailles, en France, ſur le peuple, ſi urgente 
60 neceſſitè, o 1 utUits, ne le requeroit de octroy des gens 
« des etats [B].“ So, that if things had been well managed, and 
with due concert, on the part of the nobility and people, this great 
point, for the ſecuring the liberty of that nation, might at length, 
have been effectually gained from the crown; eſpecially after the 
loſs of the battle 5 Poitiers, in the time of King John, A. D. 
1356, and during the following captivity of that prince. At that 
time the Dauphin, who was lieutenant of the kingdom, found 
himſelf under a neceſſity of having a general convention of the 
three eſtates, in October 1356; and Count Boulainvillers ſays [il, 
« Que le plus grand nombre des deputies qui ſe rendirent a Vafſem- 
a blie, y porterent un deſſein forme de travailler par preference 
0 a la reformation du governments et à reſſerer Vautorite deſpotique, 
« qui n'avoit ſervi qu a perdu le royaume, et le roi meme.” They 
even began to take meaſures for that purpoſe: they formed a com- 
mittee for grievances, who drew up a remonſtrance about them, 
which they preſented to the Dauphin, the lieutenant and guardian 
of the realm; and he made an ordinance agreeable to their re- 
queſts; which, if it had been put in due execution, and continued 
in force, would have laid a * * 1 a — 1 
French nation [4]. -—- 

Bo x that politic prince, be Dauphin, ſoon. foie way e 
to defeat all theſe meaſures of the eſtates, and even to make them 
loſe, in a good meaſure, their credit with the nation; which was 
by ſetting the nobility and the third eſtate at variance. Les 
«« Etats ſe raſſemblerent, au mois de Janvier de la mème anne, ſans 
que Tordre de la nobleſſe y voulut paroitre, non plus qu à ceux 
« qui furent tenus au mois de Febrier ſuivant. C'etoit un effect 


[5] Boul. tom. iii. p. 99. [3] Ibid, p. 110. Ii] Ibid, p. 113. 
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« manger fa chair. 


er vie a une infinite des 


qui pour avoir voulu porter trop loin Vindependance et la liberté, 


. 5 54 * 1 Ka N 74 r TIT, TS LETT 
Wo OR TRMPORAL DIBERRTVY. Part II. 


« dela Aa du Dauphin, qui regagha la noblelte par toute 


ſorte des careſſes, pendant qu'il mettoĩt ſourdement les villes en 
% defiance contre elle, en leur faiſſant repreſentet, qu'il n- 7 avoit 
que l'autoritè royale qui put contenir la violence A lequelle 
« elle étoit accolitumee: et il reuſſit ſi bien dans ſes inſinua- 


tions, que le villes et la nobleſſe negligerent egalement de s'unir 


et agir de concert pour le bien commun. On ne fut pas long 
« tems apres cela à voir Feffect des inſinuations faites au peuple 
contre la nobleſſe: car tout A coup les communes de Picardie, 


de Vermandois, et de Vifle de France, commencerent as attrou- 


« per, et dans Fidee que la nobleffe n'etoit bonne à rien, on qu elle 
n etoit pas fidele au roi ou au regent, ils firent main baſſe ſous 


tous les gentils hommes qu elles purent furprendre dans leur 


« chateaux, avec des cruautez incroyables, juſqu' A fair rotir un 
« chevalier à la broche, et 8 WINE fa Keine et t ſes filles a 


„r regent n'avoit pas 6 1 dont, Ii tet de pouſſer les 
* choſes ſi loin, et auſſi fut 11 obligee de fe ſervir de la nobleſſe 
meme pour reprimer ce furieux mouvement. Il en cotta la 
HMageois, qui furent tuez, et aſſommez, 

comme des betes, n' ayant aueunes arms ni art pour ſe defendre. 
4 Cependant les ſeditions continuant tomjours dans la ville de Paris, 
"I sien fit à la fin un ſi conſiderable, qu'elle retablit l'auterité de 
< regent, par la mort du prevdt des merchands, et de divers autres 


5 3 
os 
* 4 


E firent perdre au public les advantages de leurs enterpriſes. [I].“ 


Mrz ERA ſays, that from this time we may date the end of the 


| mixed eee rich has nne more or en in m. | 


here wis in che nobleſle. 10 be dme ä * crown. 


c qui arriva (dit Count Boul.) tant par le degout que Jon pris 


des violences populaires, qui Von regardoit mal a propos comme 
«« Feffet des reſolutions des derniers etats; que parce que, la guerre 
4. amd continuè plus de 80 ans, Vautorite * prit inſenſi- 


11 1: Count Nel. tom, ili. 5. 117 5 
« blement 


derior Excellence of the Engli/h Co fltution. 14 


cc « blement le deſſus par Iobli des droits des particuliers, qui demeu- 
4 * roient, ſans exerciſe au milieu de la confuſion, et du deſordro 
« d'une guerre, qui penètra dans; toutes les parties du royaume. 
MezzRAY [7], ſpeaking, of the ſtate of things in Paris and the 
reſt of France, during the captivity of King John, ſays15* pendant 
«« cette anarchie, la nobleſſe et les autres gents de guerre exergoient 
cc toutes ſortes de violence ſur les pauvres peuples de la campagne. 
ee Ces malheureux batus, pillez, courus comme des beſtes ſau- 
. vages, n ayant la pluſpart pour retraite que les bois, les cavernes; 
« et les mares... Ils s attrouperent par grandes bandes, et ſe reſolu- 
« rent d exterminer tous les gentilhommes. Cette fureur com- 
cc * menga dans le Beauvoiſis, et eut pour premier chef un pay ſan 
% nommé Caillet. On la nomma la Jacquerie,/parce que les gentil 
T hommes, lors qu ils pilloient! le payſan, l appelloient pat raillerie 
60 Jacques bon homme. Si les villes ſe fuſſent jointes à ces ruſtres, 
« c'ẽtoit fait de la nobleſſe et de Jeſtat monarchique, auſſi bien 
« qu'en Suiſſe; mais pas une ne leur ouvrit leur portes de crainte 
« d'eſtre pillee. Ils en tenterent. pluſieurs inutilement; mais du 
c reſte ils commirent tant de cruautez plus que brutales, que la 
ec nobleſſe de tous les . Frangois, Anglois, et Navarrois, 
« ſe rallia contre eux. Le roy de Navarre. defit la pn Anne 
cc Le Dauphin en mit en pieces plus que vingt mille. 

- Soon after, in 1 358, le Navarrois s approcha yk 3 et 
40 harangua le peuple qui le declara ſon general, mais la noblefle, 
PT  indignee de voir qu il da. careſſoit moins que le Dames, 
«« abandonna, et dans une aſſemblte qui fut tenuꝭ à Compeigne, 
; promit toute aſſiſtance au Dauphin pour allieger Paris. This 
encouraged the Dauphin's party, in the city of Paris, ſo much, 
that it got the upper hand; and ſo they drove out and puniſhed 
the popular party with great ſovaritys, and antigely able 
author: ity of the CrOW n. An ihr Dey 3ST 
Ix the reign of Charles VI, A. p. 18625 e eee 400 
taking of Courtray, in Flanders, ſays Mezeray Lu], „ certaines let- 

«« tres des Parißiens, faiſant mention d'une ligue des wales. de 


Ln) Tom. i i. * 565. el ON (], Abr. tom. 1 ii. p. 610. | 
| | . 125 66 France | 


cad OF TEMPORAL LIBERTY. Part TI. 
2% France avec celles de. Flandres pour Fextinction generulr de la 
eee En effet, depuis que le roy etoit ſorti de France, les 
««. burgeois des villes de Paris, de Rouen, de Troyes, d' Orleans, et 
pluſiers autres, avoient pris les armes à Voccafion des impoſts; . 
e tellemeht que les princes et les grands qui cherchoient à profiter 
des rangonnements et des confiſcations, ayant facilement perſuade 
au roy, ſoit qu'il fut vray ou non, que les peuples avoient con- 
«« ſpirè contre la royaute, ce jeune prince, par leur conſeil, chaſtia 
«© rigoreuſemeut ces villes, par la mort de grand nombre des gents, 
par proſeriptions, revocations de privileges, et taxes exceſſives.“ 
TRE Parifians came out with 30, ooo men to meet the king, 
Otter VI, 1383, to ſhew their ſtrength; ; but, at the word of 
command, they diſperſed, and went home; and the king entered 
their city like a conqueror, took down their gates, took away their 
arms, and hanged, drowned, or beheaded a great number of 
them; and exacted of the reſt more than one half of their goods: 
puis dans cette terreur on reſtablit les impoſts, et on les leva avec 
«'des extortions indicibles. On traitta les autres villes de meme; 
et ces grandes ſommes tournerent preſque toutes au profit de la 
4 nobleſſe, qui les diſſipant auſſitot en foles diſpenſes, juſtifioit en 
quelque fort les emotions que Von chaſtioit ſi horriblement [o].“ 
I the year 1384, „ II sen etoit encore ſouſleve d'autres payſans, 
«-aufſt cruels que ceux de la Jacquerie, qui couroient le Poitou, I 
Berry et PAuvergne, et tuoient inhumainement tous ceux qu' ils 
« trouyoient n avoir pas les mains calleuſes: on les nommoit' les 
TFTuchins. Le duc de Berry aſſembla des troupes, les difipa, et 
« fit mourir leurs chiefs avec pluſieurs de ces ruſtres.“ Düring 
the continuance of the reign of Charles VI, from the year 1401 
to 1407, when the duke of Orleans was aſſuſſinated by the duke of 
3 Burgundy, and from thenceforth during all that reign, France 
was in very great diſorder and confuſion; and in the year 1412, 
Mezeray ſays, that the nobility, and thoſe who had the care of the 
revenue, were rather deſirous of a continuation of the troubles, that 
they might feaſt themſelves upon the ſpoils of * m and 
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Tract III. OV perl. Excellence of tht Engliſb Coriftitution. 14 5 
the courtiers, and thoſe who were about the Dauphin, then but 
ſixteen years of age, bred him up in all the notions of abſolute 
power, «« et lui mirent dans l'eſprit que pour maitriſer abſolument 
c PWbe, il faloit dompter Paris et diſarmer les bourgeois, leſ- 
« quels il taxeroit après comme il luy plairoit.” Purſuant to this 
advice, the Dauphin irnmediately ſeized! the baſtile; which ſo 
enraged the citizens of Paris, that they immediately roſe in arms, 
to the amount of 10, ooo, forced the Dauphin's officers from him 
and impriſoned them, and behaved themſelves with great inſolence 
both to him and to the king (Charles VI), and obliged them to 
conſent to * r to n 3 rere n * dene aer 8 
friends. 
11 * the Sali faction — the: Seek at Bass ey 
made moſt terrible work with the oppolite party of the Armagnacs 
or Orleanois; putting near 3000 of them to the word. Qui- 
« conque avoit de l' argent où un ennemy, un office, od un bene- 
* fice, etoit Armagnac.“ From A. D. 1401, to 14 2 „there were 
continual diſorders, ravages, and a ſtate of almoſt p perpetual confu- 
ſion and anarchy in France; firſt between the ade of Orleans 
and Burgundy, and afterwards. between the French and Engliſh; 
the latter of whom were not quite driven out of France till 1451, 
when they had: nothing left them but Calais and the county of 
Guiſnes [y]. In 1444, Charles VII formed ſome nner, 
in France: they conſiſted of 1 500 gens d' armes, ebe en 
horſeback, and as many inferior ſoldiers or valets. I heir pay. oy 
maintenance, according; to Count: Boulainvillers, was to be:raiſed 
from the towns Where they were in garriſon and the neighbouring 
country; though the people afterwards conſented, unthinkingly, 
to contribute ſettled ſums for this purpoſe. Le peuple, dit 
«« Mezeray, tom. ii. p. 699, qui ne ſent que le mal preſent at: qui 
tene veut point prevoir ceux de Vavenir, ne ſongea qu' à ſe liberer 
de ce fardeau, et octroya une taille d' argent pour le payement 
de ces gens d' armes, ſans conſiderer que lors qu'elle ſeroit une 
fois eſtablie, elle ne dependroit plus de luy, ny pour la duree, ny 


« pour fire. e 


fa) Mezeray, tom. ii," p. 70 8. 
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doe king o brother, were in it; /” 
the burgeoiſes at Paris, and their huſbands, by promiſing an abate- 


or TEMPOR: AE LIBERTY. Fan It 

jos 1 II y Aoit peu Tinfanterie wet 1 50l( hs les 
% VII) pour en avoir une bonne et blen entretenus, ordonna que 
« chaque village du royaume luy fourniroit et payeroit un archer 


* A pied qui ſeroit franc de toutes tailles et ſubſides. A cauſe” de 
« quoi on les nomma les Francs archers. Cela faifoit un corp de 


vingt-deux, ou vingt-trois mille hommes (71. This prince 


was not only the firſt who formed ſtanding armies in France, but, 
according to all the hiſtorians of that nation, was the firſt WhO 
gained that point of laying taxes upon the country at his pleaſure, 
without the conſent of the eſtates of the kingdom; but, in fact, 
he could not have carried his point, if he had not conſented to 
grant certain penſions, to great e of the nen in e of 
what ſhould be levied upon ne eee 11 


I the year 1465, in the beginning of this reign of * IX; 


moſt of the princes of the blood, a great number of the nobility, 
and the old captains of the late king, entered into a confederacy 
fa ves ene of the ſtate, which was called the league for 


The dukes of Burgundy, Bretagne, and Charles 
he king, on the other hand, cajoles 


ment of taxes, and promiſes to govern by the council of ſix of the 
parliament, ſix of the u niverſity, and ſix of thebeitizens: this 


made the city ſtand f ren to him, though fore were: much inclined 
to che prinres. Nieseray fx ſpraking of chunt inch was called. 


the league for the Publie acc. 


in the reign of Lewis XI, fays | 


«le er qui avoit ſervy de tbuleur & cptte guerre, et oſs | 


© avoit ports tous les frais ten eut aucun advintagelt! © 7 110, 
In 1466, this prince, fays Mezerayy-*amaloit le peuple Gum | 
06: + 'ofpi#ihs ſoulagement, ayant convoquè à Paris une aſſemblee de 


* notables; ou 4} &'y fit, ſans doute, plus de propoſitions! qu'il nen 


exeeuter, et des diſcours fort eſtudieg ; cteſd c qu en France ils 
« appellent de belle actions. Paris etant emme le fort du roy 
tre les grandes qui-ne Vaytnotent poiht.“ e made a review 


of them, towards the end of this year, and found detween Foes 


» 1415 144 3£5 | 4 
[4] Mezeray, tom, il, p. 700. ib Tom. ii. p. = 
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anode mſi to bear arms, wee P 60 years of age. 
In. 4480, Lewis XI, Mays Mezeray, c ſoit, qu'il. ne. ſe faſt, point 
« 4 ſes ſujets naturels, ou pour quelque autre raiſon, caſſa les 
« Francs archers, et en leut place leva des troupes eſtrangeres; ſpe- 
10 cialement des guiſſe“ But this prince, a little before his death, 
was ſo well convinced of the unhappy ſituation of his kingdom, 
and of the miſery to which he had reduced his ſubjects, that he 
exhorted his ſon, Charles VIII, <A reduire les levees des deniers 
« 1 Fancien ordre 8 qui eſtoit * nien eric e ſans 


12 n des peuples El A 


oY and, ſays — In + On n'eut jamais fi 9990 de et 
les abus, et de dreſſer des remparts contre Poppreſſſon. Mais 
Je preſident des etats, pluſieurs eccleſiaſtiques, les deputez de 
% Paris, et quelques autres, ſe laiſſerent enen au vent * la 
« cour, et trahirent la cauſe publique.“ 
Doukix the reign of Lewis XII, who came to che crown in 
1496 and died in 1515, France had no reaſon to complain of the 
abuſe of the authority of the crown, as to impoſitions. But 
Francis I, who in 151 5 ſucceeded: Lewis XII, by the advice of the 
Chancellor Du Prat, was put upon ſelling juſtice; by creating (ſays 
Mezeray [z}) a new chamber of twenty counſellors of the parlia- 
ment of Paris, and as many in the other chambers in proportion; 
and as well upon augmenting the tailles, and making new. impoſts, 
« fans. attendre Toctroy des etats, comme c'eſtoit; Fordre ancien du 
cc royaume. | And the ſame author, ſpeaking of the concor dat, 
between this prince and the pope, made the following year, ſays - 
le clergè de France, les univerſitez, les parlements, et tous les 
« pens de bien y oppoſerent, plaintes, remonſtrances, proteſtations, 
« a ppels au futute concile. Toute fois au bout de deux ans, il 
« falut ceder al autorite abſoluè, et enregiſtrer le concordat au 
„ parlement. | «In 543. Francois I. fit un impoſt ſur les villes 
« cloſes, pour Tentretien de $0,000 hommes; qui ne ceſſa point 
« avec la guerre, comme il avoit promis.“ Ee In fact, the miniſters. 


[5] Mezeray, tom. ii. p. 751. Fo [e] Tom. ii. p. 833. - 
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| 146 QF. TEMPORAL LIBERTY,” Part II. 
of Shin. prince. broke. through. all. the, antient laws of France, 
« et pouſſetent THO du roy Jalgue a une PR erty dif 
0 reglee [u].“ "MW | 

Tur ſucceeding princes all os up this ablalute. power, more 
or leks, according to their capacity, and other circumſtances : but, 
in general, Henry IV, Lewis XIII, and Lewis XIV, brought it to 
perfection. However, it is ſomewhat wonderful, that i in the reign 
of Henry III, when the violences of the league were carried to 
ſuch a height, even againſt the perſon of the King avowedly, and 
when the depoſing doctrines were publicly taught, the leaguers 
did not fall upon any meaſures to reſtrain the abſolute power of 
the crown: indeed there was ſome talk. of doing this i in the eſtates | 
at Blois, i in 1588, and the Huguenots were in the ſame diſpoſition. 
But nothing was done, either then, or afterwards by the leaguers 
in Paris, to this purpoſe. The duke of Mayenne, their chief, 
« conſiderant que Teſprit des auteurs de cette grande revolution 
tendoit a eſtablir plutoſt un democratie qu une royauté, travailla 
ec d' abord 3 a diminuer leur puiſſance [z].” And one may conclude 
that little of this ſort could have been done with any effect, by 
the accounts we have of the ſtate of the Parties i in F rance, at the 
beginning of Henry the F ourth' s ICign. , Mezeray tells us, that, 
among other parties, there. was one party ee de gents.trop amoureux 
4 de la liberté, qui tendoient a a eſtablier un goyernment dans lequel 
« Tautorite. abſolue fuſt reftrainte par des loix, Cette partie ne 
40 ſubſiſta pas long tems, toutes les autres, quoy qu' ennemies entre 
« « elles, conſpirant à a la rendre odieux et à la deſtruire.” 

And afterwards, during the minority of Lewis XIV, when the 
princes and the parliament of Paris were united againſt cardinal 
Mazerine, and went great. lengths againſt the court, yet nothing 
was done effeQually, or hardly ſuffered to be propoſed, that tended 
10 promote the liberty of the people, or reſtrain the power of the 
crown: the princes of the blood and the great lords oppoſed every 
e of this ſort e. This has generally been, and i is, the dis- 


I-] Tom. ii. p. 932. wy Tel Mezeray, tom. iii. p. 1199. 
[x] See Mem. de Retz, tom. i. p. 163. 170, 180, 


poſition 


Tlact! nl. Of the periar Ecole, Fg 2 he Bngh 4 cinen, i 1 


poſition of molt of the flobleſſe; gent numbers of them are very 
much reduced in their fortanes, but their high ſpirit, their love 
of expenſive - living, and their contempt and hatred of the mer- 
_ chants and trading people ſtill remain; they know that the crown 

only can ſupport them, to ſome degree, in their dignity ; as in 
effect it does, by giving them places at court, commands in the 
army, governments, and other places; and, at the ſame Ugh by 
ſhewing a ſuperior reſpect to them and their families. 

Trey know, that if there were more freedom in pane: it 
would turn to the advantage of the trading and lower claſſes of 
the people; therefore they will always be generally RC 0 
adhere to the crown, and aſſiſt it againſt the efforts of the mi 
dling people, between whom and them there ſtill continues no 
ſmall hatred; as was ſeen, in ſome meaſure, towards the latter 
end of the laſt century. Sir William Temple [y] gives us an ac- 
count of a great inſurrection in Britany ; which, by the rage it 
begun with, might-have proved of ill conſequence to the French 
affairs, if it had met with a head anſwerable to it. But being 
only compoſed of the lower claſſes of people, who, from the op- 
preſſion and ill uſage they had ſuſtained, hated and ſpoiled the 
nobleſſe, it was, EY 10 _ means a partly 145 foul, in a ora 
time compoſe. 

TEE nobility 8 will 13 be for the crown ; PET 10 
Dy the clergy ; whom the crown politicly hindered from having 
their wings clipt at the reformation, and do ſtill ſupport them, as 
knowing they are likely to adhere to the royal prerogative: and 
the king will have a conſtant influence upon them, by the con- 
cordat, which gives the crown the nomination of benefices. 
Moreover the clergy will always influence the low people, and 
keep up, as they really do at preſent, a great ſpirit of veneration for 
their king. And there is ſo much of this now ſettled among all 
orders of men in France, that as the king is at preſent. abſolute 
to what degree he pleaſes, ſo. that power ſeems to be fixed upon 
as firm a foundation, as in - Ry in Europe, even as in Spain 
itſelf. 


11. 


81 Mem. p. 38. 1 
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Tus Ne ” of the, conſtitution, and loſs of the liberties of 
Spain, were 1 by much the ſame cauſes as they were in 


Fade. The nobility and gentry, in the former of theſe king- 
, had been all along poſſeſſed of great privileges and immuni- 


ties, particularly that great one of having their eſtates freed from 


taxes, in conſideration of their doing perſonal ſervice to the public, 
in war. In A. D. 1176, Alphonſus king of Caſtile, e 


2 and wanting money curatumque ut non modo plebei 


« homines et proletarii, ſed etiam ingenui et immunes, quas vulgo 


10 Hiſpani Hidalgos vocant, quotannis quinos maravedinos aureos 


« regio fiſco inferrent. Populum tot vectigalibus exhauſtum belli 
« ſumptibus imparem eſſe. Debere eos patriq caritate, ærarii in- 
ce opia moveri ut de veteri lidertate, jureque conſiderent. Didaci 
«© conatibus, Petrus de Laræ obſiſtendum exiftimans, contracta 
« nobilium manu raptim è conventu diſceſſit, armis tueri certus 
«« partam armis et virtute a majoribus immunitatem [Z].“ The 
king was forced to defiſt, many of the greater [nobility had their 
eſtates, and the dependences upon them very large. About the 


middle of the fourteenth century, in the time of Henry II, who 


was a baſtard, and advanced to the throne inſtead of Peter the 
eruel; and in the time of Henry's ſucceſſors, the nobility got their 
privileges, eſtates, and juriſdictions much enlarged [a]. And 
Marian, lib. xvii. p. 710, ſays, „ a novo rege (Henric.) pro cujuſ- 
ꝗque authoritate dona principibus data oppida, arces, principatus: 
« et in ea rerum perturbatione novus rex, quaſi de alieno muni- 
« ficus videri volebat. The ſame author ſays, that, in the year 
1390, in the reign of King John of Caſtile, the nobleſſe would not 
agree to the king s requeſt, nor conſent to be taxed. And, about 
the year 1393, in the minority of Henry III, or juſt when he be- 
came a major, he ſays, that · datum eſt Cantabris expetentibus 
« Caſtellz exemplo (nondum enim mos ille ſublatus erat) provo- 
* candi jus ad ſingulare certamen, Marte arbitro, controverlias * 
is multz i in ea gente erant 2 J.“ Ne: 


Wc Marian. p. 536. [a] Puffend. Introduc. p. 40. 


[5] Marian. p. 755. | FW 
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_ Is. the aſſembly of eſtates at Madrid, in A. D. 1394. and in the 
beginning of the reign of Henry III. the penſions and other 
grants of Henry II were reſumed; 3 which highly vexed the gtan- 
dees, and diſpoſed them to make commotions. Beneventanus 
« Madrito digreſſus i in regia vectigalia ipſoſque templorum reditus 
45 in vadere non deſiſtebat, regis ætatem ludibrio habens [c]. 
This ſhews what power the grandees then had. The king (Henry 
Ul went into Caſtile, © ad pacandos procerum animos; qui, de- 
pulſo belli timore, in miſerorum fortunas graſſabantur [A].“ 


50 the king was obliged to gies. two or three of them large 
penſions. N | 


In Arragon, in A. P. od, the eſtates reſolved © Martinum 
« regis filium primo quoque tempore in Hiſpaniam evocandurn ; 
« ut hominibus maxime liberis, jus a natura datum, virtute, me- 
« ritis, fide, fœdere, ac religione fundatum diſceret conſervare el. 
In the beginning of the reign of Henry III, the king had been out 
a hunting, and at his return, hungry, found nothing in his palace 
for dinner. The, maſter of the houſchold told him, that there 
was neither money nor credit left to buy proviſions. for the royal 
houſehold: and the king was obliged to pawn his cloke for a 
piece of muttan. But, at the ſame time, a number of the gran- 
dees uſed to have ſumptuous entertainments for each other, in 
their turns: it happened, to be, that night, the archbiſhop of 
Toledo s turn. The king went thither in diſguiſe, and found 
there great magnificence and plenty. After ſupper, when the 
grandees were merry, they began telling each other, how much 
every one had out of the rayal revenues, which filled the king with 
aſtoniſhment ; and the very next day he ſurprized and threatened 
them, and obliged them to give up the royal caſtles and territories 
which they poſſeſſed, and to pay all that they had taken of the 
royal revenues FJ. 

IN the reign of King John un which benen A. D. 1407, and 
laſted till 2453. the kingdom of Caſtile was all along much trou- 
bled, with the diviſions and commotions of the grandees, againſt 
lo] Marian. p. 756. [4] Ibid. p. 757. [e] Ibid. 768. 
[f] Ibid. p. 769. 3 
U 2 Alvaro 
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tecting him. During this reign the power of the grandees muſt 
have been much increaſed ; for, in 1439; the grandees of Caſtile 
formed a league againſt Alvaro de Lune, and gained their point 
againſt him, for a time, notwithſtanding the king's Authority. In 
1449; the city of Toledo, upon occaſion of a ſmall tax that was 
to be raiſed upon them, by Alvaro de Lunæ, revolted agaluſt the 
king, and when he came before the town, they uſed him with 
great inſolence; and thoſe citizens who were e diſtruſted by the reſt, 
were uſed with great cruelty. de Wo dont? 2 Mol 
HENRY IV began to reign in Caſtle, ir in 1453, and died in 147 T. 
In his reign, there was not a year paſſed without great diſturbances, 
The king was impotent, and, in order to have children, he cauſed 
Bertrand de Cuera, count of Ledeſmo, to tye with Kb" queeh, of 
whom he got the princeſs Joanna: but to exclude this princeſs 
from the ſucceſſion, the grandees form a conſplraey, depoſe Henry 
from the crown, and proclaim his brother Alphonſus king ; who 
who ſoon after dies. But Henry's fiſter Iſabella was: married to 
prince Ferdinand of Arragon; n ſucceeds Flenry after his 
death. The grandees of ande, and even the itizekss, treat Henry 
with great infolence and diſhonour. A conj juratis proceribus 
« jngens facinus deſignatum.“ In A. D. 1465, '« Horret ànimus 
<- tantam noſtræ gentis ignominiam fecordari. Pro Abulæ mœni- 
bus in patenti campo ſuggeſtum ex tt Wdicstußt eſt, impo- 
« ſita Henrici ſtatua, cum trabeâ, reliquoque regio ornatu. Con- 
« venere proceres infinitaque populi multitudo. Voce præconis 
«© graviſſima Henrici erimina Püblieata. Ad fingula ſententiæ 
* capita, ſtatua ſigillatim omnibus regiis infignibus" nudata, ac 
tandem cum verborum contumelia in præceps eſt k data Lg! £ 
Hereupon Henry ' raiſes troops; but, not being able to do any 
thing, is forced to come to an accommodation with the'malecon- 
tent grandees ; Who, by raiſing troops and making diſturbances, 
not only obtain, from the 'weak' king, what poſts and other ad- 


vantages they pleaſed, but even pole difhonourable terms upon 


[g. Marian. lib. XXiii, cap. 10. p. 69. 
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him, and reduce him to great diſtreſs; © They offer the crown 
to his ſiſter selle who ewes a bote is e mee eren 
H. DL A It (4298 
; pts Henry 8 deaths Iſabella, agd, in ins eight, ber huſband 
Ferdinand king of Arragon ſucceeded; This king haſtened imme- 
diately into Caſtile; as knowing, ſays Marian. lib. xxiv. p. 9a, 
that . Caſtell; proceres fide et opera venali niſi magnis præmiis 
« perſtituri in officio non erant. Ferdinand had much to do to 
quiet and reduce the proceres of Caſtile, „ reliquis caſtellæ parti- 
«bus quieſcentibus, motus in Bætica extabant. Proceres pro ſe 
« quiſque urbes arceſque prœſidiis oecupare : ut cujuſque vires 
« erant; prædæ, rempublicam, ludibrio majeſtatem habere [J.“ 
Marian. tells us, in the ſequel of the fame chapter, that, notwith- 
ſtanding the vigilance of this king, the grandees ſeized ſeveral 
conſiderable places, and even the eitizens were divided into parties, 
and raiſing tumults. In 1481, ſub Ferdinando - et Habella, 
«-Toleti generalis conventus agitati omnino frequentes. Voces 
% liberæ fuerunt, et plenæ expoſtulationum: nobiles in tenuiorum 
er fortunas graſſati populi eonquerebantur. Eorum avaritia re- 
66 gium ærarium exhauſtum, occupata vectigalia, imperari nova 
c indies magnæ provinciæ calamitate. Remedium excogitatum 
« dati in caufi judices, ab Henrico rege factas imprudenter dona- 
* tiones, aut temporum neceſſitate extortas, injuſtas fore pronun- 
« ciarunt. Nobilium audacia coerceri nondum poterat, neque 
« judicia reſtitui magnopere labefactata .“ Marian. farther in- 
forms us, that the nobility of Portugal had, many of them, the 
haute juſtice in their territories, and greatly reſented that the 
king's officers ſhould exerciſe any juriſdiction. therein; and it is to 
be ſuppoſed that the nobility of Spain enjoyed the ſame privilege. 
Bor we find, that not only the nobility, but even the citizens, 
were concerned in raiſing thoſe tumults and civil wars; for this 
_ fame author tells us, that King Ferdinand ſeverely puniſhed ſome of 
the chief citizens of Saragoſſa, who had been the cauſe of putting 
one of the king's officers to death, for doing his duty ; and, more- 


I.! Marian. lib, xxiv. p. 144. {#] Ibid: p. 127. 
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ever, POR in the year 1447. he gained the point of altering the 
manner of creating the city magiſtrates, which uſed to be by the 


citizens thei. and had that authority veſted i in the cro vn, 
which was a great remedy againſt tumults. 


Ix 1488, Ferdinand recovered Placentia from the. family. of 


Salon; who, had. obtained. it from the crown, in the reign of ſome 


of the former weak kings. Magnus (ex eo) procerum timor, 


ne quæ pertutbatione temporum ſuperioribus, regibus extorſe- f 


rant, reſtituere oogerentur regi, majori potentia conſilioque [4].” 
This was in Caſtile. In Arragon, at the ſame. time, © novi tumul- 
« tus extabant. Proceres civitatum ſocietatem nuper initam, diſ- 


1 turbare cogitabant quaſi gravem, nimiumque privatis ipſorum f 
commodis obſiſtentem: neque prius reſtiterunt, quam el focie- 
e tate in decem annos abrogata, comitiis Turiaſone habitis conſe- 


«« quentibus annis [I].“ In this ſame year, Ferdinand obtained 
likewiſe the maſterſhip of the order of Calatrava to, be united to 
the crown of Caſtile, and ſoon after the maſterſhip of the other 


two military orders; which union was a great increaſe of power 
to the crown; inſomuch that Marian. ſays, this prince was ( acer, 


46 impiger, ſolers, cautus, in acie ferox, poſt victoriam mitis. 
In 1493 reg. Ferdinand. et Iſab. nihil in hunc præclarius 


46 « indicit, ea mutatione quæ in tribus ſacris militaribus caſtellæ 


« ordinibus facta eſt. Multum ii milites juverant Mauris ex uni- 
« verſa Hiſpania deturbandis | impio imperio evertando: genere et 
« factis nobiliflimi, ſtrenui, pugnaces. Confecto Granatenfi bello, 
cum jam parum terroris ab hoſte eſſet, pro gratil reddi - 
« tum. Dolebant reges ab eorum poteſtate magiſtros ordinum 


elle liberos, iis opibus eãque auctoritate ut en formidabiles : 
i efſent, tumultus et bella ſæpe in provincia concitarent. Ea 


ſpecies facto eſt prætenta, vera an conficta non diſputamus. 4; 


* Certe in comitiis non lex et æquitas ſæpe valebant, ſed vis et 
. ambitus. Itaque ab Innocentio octavo diploma, eſt ablatum, 
45 qua ſublatis magiſtris eorum ordinum adminiſtratio procuratio- tz 
66 que omnis regibus credebatur.” So the orders were, * Year, | 


ww Marian. lib. xxv. cap. 12. N MW Ibid. 
united 
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united to the crown, for Ferdinand's life; and, in the time of Charles 
V, Hadrian VI united them for ever to the crown; and granted 
| 1 him and his ſucceſſors, * jus præſentandi epiſeopos Hiſpaniæ 
« qui ante ad eorum ſupplicationem Precario a PIRIE Ro- 
* manis inſtituebantur [m].” 
AFTER Ifabella's death, when Ferdinand retired out of Caſtile, 
the impolitic management of Philip, huſband to Queen Joanna, 
brought him into much contempt with the proceres; ſo much 
that Marian, ſays, „ex eo novus rex (Philippus) contemptui eſſe 
cc cœpit, prorſus ut Garſiam laſſum, cum maxime vellet, neque 
« regio conſilio præficere, neque Ferdinando filio inſtitorem adhi- 
* bere potuerit, procerum interceſſione eo conatu impedito [a]. 
Philip dying ſoon after he came into Spain, and there being great 
diſputes who ſhould have the regency, not only the proceres had 
again an opportunity of making diſturbances, and gaining the beſt 
terms they could from Ferdinand, but even the citizens, in 
different parts, raiſed commotions and diſturbances amongſt them- 
ſelves. But, in the year 1507, during Queen Joan's madneſs, and 
while Ferdinand was in Italy, things in Spain were in great con- 
fuſion. The council had no authority ; the proceres were all 
ready to break out into quarrels: nobody obeyed but thoſe that 
would: there were diſturbances, even to plunderings and ſlaughter, 
between different parties, in the cities of Toledo and Madrid; and 
the like in divers other cities and parts of 90 almoſt univerſal 
diſorder. 3 
To put a ſtop to thoſe diſorders, Ferdinand begins by gaining 
two or three of the proceres, or grandees, by large grants to them; 
and ſo made his party ſtronger. Then he proceeded to reconcile 
others, and to ſubdue thoſe that were moſt refractory; and, at 
length, he recovered ſeveral conſiderable caſtles and cities to the 
crown. But to ſuch a height of inſolence and power were the 
grandees arrived, in thoſe days, that the marquis of Priego ſeized 
and impriſoned the king's judges at Corduba. But the king ſe- 
verely puniſhed both him and his Sore for ſo doing, after he 


| [mm] Marian. lib. xxv. p. 150. 8 Ibid. p. 255. 


had 
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had 1-ſhbdutd the other refractory grandees. The proceres er 
Aragon, in a convention of the eſtates, in 151 5, would not grant 
any money to Ferdinand, * niſi ſubditis populis præciſa facultate 
* regiam * per appellationem bg eorum N _ 
« randi [o].“ 

Ox pL. from theſe extracts of Mariana, bee * in ow 1 

1 teenth and fifteenth centuries, the nobles of Spain, eſpecially the 

more eminent of them, were poſſeſſed of fo great immunities, pri- 
vileges, powers, and juriſdictions, that they not only were able to 
bear very hard upon their vaſſals, and upon all the lower ſort of 

people about them, but they could, upon any occaſion, make great 
diſturbances and oppoſitions againſt the crown itſelf. At the fame 
time, che citizens and burghers, though ſubject indeed to theſe 
oppreſſions from the nobility, yet had ſtill preſerved that eminent 
Privilege, which ſeveral of them ſeem to have had from the reco- 
very of Spain from the Moors, of ſending deputies to the cortes, 
or general meeting of the ſtates, and of giving their conſent to all 
2 taxes, which, ne SORTS not to og Fade” 10 >a 
. - them.” + 
Ir p, 0 8 cardeliveſs in the Seel of this WV 
they had ſuffered ſeveral impoſitions or exciſes, that were at firſt 
granted but for a time, to grow into a cuſtom, and paſs for a part 
of the ſettled revenue of the crown. In conſequence of which, 
the cortes were not ſummoned ſo often, or ſo regularly, as they 
would otherwiſe have been; but ftill, even in the reign of 
Ferdinand and Iſabella, and in the beginning of that of Charles V, 
this privilege was not conteſted by the crown: it was acknow- 
ledged, that no extraordinary ſupplies of money could be legally 
levied 2 the proper, but by the Un of the procurators in 

"Me cortes.*” 

_ © Mvcn about the ſame time, the diſcovery of the Eaſt-Tadies, 
and of America, brought great wealth into Spain, which being 
chiefly diffuſed among the citizens, or third eſtate, rendered them 

More conſiderable, and of greater weight in the conſtitution. In 


Le] Marian, lib. xxx. p. 340. 1 
— — theſe 
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theſe circumſtances, if the citizens and people had adhered to the 
nobility, and the nobility, without oppreſſing them themſelves, 
had afforded them the protection they miglit have done, againſt 
the attempts of the crown, the e of te e Fight n ] 
have, been preſerved. | 
Bor, for want of this union 1 40d concert, the power of the bi. 
12 was firſt broke in upon, by Ferdinand the catholic; Who, 
after the conqueſt of Granada, ſeveral times humbled the pride of 
the great men, by reſuming the too liberal grants of Heary Iv, 
taking many of their ſtrongeſt caſtles and moſt important princi- 
palities, and juriſdictions, from them; by taking to himſelf, by 
grant of the pope, the three great maſterſhips of the ſacred mili- 


tary orders: which were afterwards, in Charles the Sixth's time, 
united to the crown for ever, and were a ver 


y great increaſe of 

power to 1 

Tur power of che nobility 1 was yet more broke by the addreſs 
and courage of Cardinal Ximenes, who had the adminiſtration, or 
regency of Caſtile, after the death of Ferdinand, This great poli- 
tician law, that this was the firſt and greateſt point the crown had 
to gain; and he took ſeveral ways to do it. One was to retrench 
the falaries of uſcleſs people, and to reſume the crown grants. 
But the principal one was, to form a ma. militia out of the in- 
habitants of the ſeveral cities, to whom 0 cers and ammunition 
were to be found at the expence of the crown; 1 Who were to Have 
ſeveral privileges for this ſervice, particularly | an exemption from 
quartering the king's houſehold, &c. and were to be reviewed e every 
Sunday [2]. This eſtabliſhment was very pleaſing | to the people, 
and accordingly, in a very. ſhort time, more than. 35,000 ſelect 
ſoldiers were drawn together out of the cities ;. but it was equally 
diſpleaſing to the nobility, 6 ut populus ignobilis, auRoritate gub- 
« lick armaretur ad nobilitatem evertendam et vaſtandam Ul.“ 
By: theſe and other arguments of the nobility, x many c eities were led 
to oppoſe it. The Pintians were 10  elpecially, who were Encoy- - 
raged by. the neighbouring grandees, and even by ſome of he 
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[p] Gomez, p. 1081 , [9] Ibid. p. 102. 
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8 59 of e but their diſcontents, and the effects of OY 
were foon fuppreſſed by Ximenes. | 
Tux advantage of theſe public ſoldiers a Speed on ſeveral occa- 
fions, as particulacly againft the inſolence of a parcel of young no- 
blemen, , who doe e the execution of a ſentence by à court of 
judicature, and. affronted its officers. In fact, Ximenes kept all 
3 my Ee in awe ; and when any of them proved rages he 

oyed the public militia to oblige them to ſubmit. | 
HEN Charles V was called into Germany, to uke wpen hich 
a his new dignity of emperor, he ſent Cardinal Adrian into Valencia 
in his ſtead, about the year 15183 but the cardinal found that 
 eity in great confuſion : the citizens having before turned all the 
ey Ie Ave” one whom” they faid was an honeſt man, Gut of the 
ey. They told the cardinal that the Gruß of the nobles was 


Sw Ar <:*% £ 


diſpatched | a bade ho ht 4. 4 ether! as Reif com- 
muffioners to the king [7]. * arles V demanded/ſuch large ſuis 
pf money "of the cortes, and, at the ſame time, did fo many things 
which they thou; ht contrary to the honbur and advantage of the 

paniſh | nation; ; that, though, at the cortes at the Groyhe, the 
ſums demanded 101 the court were given by 5 majority of the 
third, Rate, who. ha been bribed by protniſes, &, yet many of the 
cities were, 12 the leſs diſcontented with thoſe grants, and with 
the. nobles for complying with them : they calle them Chivres's 8 
journey men, who, ſo they, could but. have a ſhare of its ſpoils,” did 
not care how. much their country Was ply indred by 1 8 by 
The e in many places, x roſe upon and killed 1 
wi o h; J conſented. to the new donative, Fe 
Tux cler Ty irritated x with the king's making a So Sore 
archbiſhop 0 Toledo, were generally on che e of the diſcon- 
tented gon commons; 8; ti ou only the biſhop of Zamora, and a few of 
f7 1 0 clergy, declared eee e openly on that "fide. And 
the ew of the nobles did ever join wit the commons; yet 
none oh em aged vigorouſly againſt them, tin they were foreel 


2 


Geddes Wool. i i. p: 248. 8 1 Ibid. * i p. 1 x 8 
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out of that neutrality, by the cardinal's enen them with a 
reſumption of all the crown Einf. ie PT e e 
Tur aſſociated cities,” which ee formed a junta, to 
which they ſent procurators, as to à cortes: which Junta requited 
Cardinal Adrian, the king's viceroy, to deſiſt from acting 1 in that 
quality; and publiſhed a manifeſto,” in their o juſtification, for 
having taken up arms [al. Hereupon the admiral of Caſtile 
taiſes an army againſt the commons; and the Biſcaineers ſent Cars 
dinal Adrian ſome troops for his guards, with an offer of more; to 
reduce the Caſtlians-to their obedience. Soon after this the com- 
mons grew. ſuſpicious « of their e Giron, becauſe of his being 
related to many of the grandees, they looked upon as their 
moſt dangerous enemies; and the: admithd of Caſtile took Torde- 
fillas by aſſault, and in it moſt of the procurators. Whereupon 
the commons formed a ſelect council, who pretended to have un 
extraordinary reſpect and zeal for the king's perſon, and ſaid they 
would make him greater than any of _ ERIN en en 
the crown lands from the noble. W enemy udy 
Tur ſeemed to have dropt their . againſt the northern 
Meiller, to fall the heavier upon the nobles. They declared they 
would no longer bear the whole charge of the government, which 
had been thrown by the nobles upon the commons, bytthe former 
having robbed the crown of moſt or all its antient demetne 
lands [J. In their letter to the nobles (Geddes, ibid. p. 325.) 
they ſay, that the nobles have robbed the crown of all its antient 
demeſne lands and revenues, and that the of e riches” of the no- 
bility, and the poverty of the crown, are” viſibly the great and 
ſtanding grievance of the kingdom; therefore, before the commons 
wilf lay down their arms, they are reſolved to have pert the alienated 
gr and revenues reſtored to the crown. ers 33 
 Tuvs: ended the laſt treaty between the tiobles aud the eom- 
mons; the differences afterwards being left to the ford to decide! 
The army of the commons being raw undiſciplined ſoldiers and 
their generals unexperienced, made little or no defence aint 


[t], Geddes, vol. i. p. 259. 18 Ibid. p. 262. [ww] Ibid. p. 315. 
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crown armies; but were every where ſtrangely intimidated. They 


; barns at firſt er 9 and ee wt inthe PIE! no ee 


3 | 198 25 Toledo Kubmittedy nol] thus ended the com- 


monscwars ; which began in April 1520: neither did the wars of 
the commons of Valencia laſt, much longer, which, having been 
all along carried on with much greater fury and devaſtations than 
that of Ne- g in a ene, of the commons, in all 


of battle. ts Har abt Eil T6 dot ttt nt 
IN the e Valedolid- in 1622 or r 52 3, the pied 


applied ſtrongly to Charles V, to have the giving money poſtponed 


to the: conſideration of the national grievances, which, they ſaid, 


was the antient and maſt reaſfonable Ne une : g's mp told by 


which he was reſol ved never to ata gave. it ene and L pews 
ſently voted the ſum deſired by the coutt xl. 205 


Arx che crown and its miniſters had made 55 of 4 arms of 


the commons to humble the pride, of the nobles, they gave the 
nobles an opportunity of revenging themſelves upon the commons; 
for, at Charles V coming into Spain, there were ſuch unuſual de- 


mands, and extorſive illegal practices by his miniſters, as greatly 
diſſatisfied moſt of the nation, eſpecially the generality of the com- 


mons. They took arms, and moſt of the chief cities of Caſtile, 


vchich fend repreſentatives to a cortes, aſſociated themſelves, took 
arms, and declared for the commons: and ſome even of the no- 
bility, and gentry joined with, them. at. firſt; and others, who did 
not declare openly againſt them, were thought to favour them, 
and would have acted. more openly in length of time, if the com- 
mons had uſed them well. But there was too inveterate an ani- 
mofity between the nobles and commons for them ta act long in 
concert: the commons ſoon began to threaten the nobles with a 
reſumption of all the crown lands they poſſeſſed, which muſt have 


tended to their great impoveriſhment. And while they made but 


faint ren to the authority of the crown, and even ſeemed to 


[x] Geddes, ibid. p. 353. — 
LN] | have 
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baye a ſecret awe of it, they actually made propoſals to it, to envich 
it to a great degree, by a reſumption of all the crown lands: 
for want of which it was forced to burden the commons with 
taxes, One ſees here how poor politicians the commons were, to 
propoſe ſuch a reſumption as would probably have made thecrown 
abſolute, out of reſentment againſt the nobility :- they declared, 
they would not lay down their arms till the reſumption of the 
erowyn lands ſhould: be actually made, from the nobilit Tr 
ro this, the nobility, joined together, and acted openly againſt 
them; they joined the crown army brought out of Navarre, and 
gave battle to the commons: or, to ſay the truth, the latter were 
routed and broke to pieces, without fo much as ſtriking a ſtroke. 
Tunes had the ſame iſſue in the kingdom of Valeneia, where 
5 Wanne of the nobility at firſt joined ns commotions; ee 
were there too made to deſert the party, by the animoſity, or 
rather rage, of the commons againſt 5— he threatened to ex- 
tirpate them all. They therefore joined with the king's forces 
to quell the commons; and when theſe commotions Were" fidp- 
preſſed, and the royal power thus ſtrengthened, by the acceſſion 
of the nables, it has ever ſince been increaſing. For the —— 
having been ſinking in their eſtates and power, the: crown has 
been euer ſinee taking their privileges from them; and, by de- 
grees, the crown revenue is ſo eſtabliſhed, that they have no need 
of any eortes.: it has got the power of heightening its revenues as 
it pleaſes 2 the management of the Indian treaſure is wholly at 
its diſpoſal; and the church revenues are in a great meaſure ſo x 
and the churchmen with the inquiſition are-continually- inſpiring 
all ranks ef men with a n diſpoſition; and an awful reverence 
to all the king's commands. And to crown! all, the 'king has a 
Landing army of as many 8 as he pleaſes, So that the crown 
of Spain is now as abſolute, and. its authority as much — 
2 W of eee as that of wy e Europe 
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France and Spain, one was, that, the two former countties/nod 
having been conquered: by any invaders, the Bourgeois! and Pea- 
* „in hem v were 8 4 ow a much en 1 8500 they 


« comitis dee ee — mentio.” — Upſaly 


«« cepty-ſplitus, exat.diſpedere nib falutatis fangs 
_ +4 Nicolao, A. D. 114, indictis Ring ftadis comitiis, magnus par- 
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- MONGSTithe, e earls in 3 the t 50 * i ? 
- kingdoms, of Denmark and Sweden, differed from thoſe of 


lib. vi, i Sura. 2 327. tempore prefato- . e 
Ar ockhalmienſa, - bi pts al hob ne 1. % 
« equeſtris — arda, et ruſ | n 

4. Wi And. in Bnorro Sturlonides 5 

tharn kings 4 oh bite: ee 
where the.paople rare preſent, and gaze their conſent. ee 


AND, a8. to, Denmark. Pontanus tells! us, that” «© Ericus Rex 


; (A. D, 1096) 


e procerum: aut popularium 
lis [z J. Regnante 


x ricidii et cædis rens peragitur. Nicalaus tar (who was then 
„king! populiet Precerum ſtudia metuens; &. e at 
ita concinne patitd hayd. alitar pacare patrum et A 

10 "Patt en at een ahdicat P æſentia 


8 jurando. — 5 Regamauterjurameat peni- 


L 


« quod unicum filium, eumque in ſpem regni e e, e e 
e agreſtium judiciis permiſiſſet: ipſumque hoc ibi _ reſer- 


T»Þ Hb, i. cap. 4. art. 16. LL. ne; Suec. de Rege. 
Lz] Pontan. lib. v. p. 201. 
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eee e bn patrum judicio, non populi aut ne ” 
«. fragiis revertendi jus atque arbitrium deferri debuiſſe [a]. 1 
conſtquence, of their having this ſhare of the legiſlature, they — 
ſſeſſed of greater. privileges, more freedom and ſpirit; and pre- 
Dy them longer than the french and Spaniards did. And they 
might have enjoyed them to this day, if they could have preſeryed 
a balance, and good underſtanding, e the two orders off the 
nobility. and „ ff fu pots HA 57 49 S914 oft 
Bur this balance was, firſt r in Deer, i ths exorbitant 
growth and aggrandiſement of the nobility, in the beginning and 
_ pfoceſs of the fixteenth , century. The nobles, who had always 
conlderable' prerogatives in that kir dom, much increaſed. their 
| -power, hy the ſpoils they. got in Sweden, while this 
latter ted; or rather ſubject, in ſome meaſure, to 
that a" Denn mark. een had ſore time before been ac- 
quiting neu degrees. of authority over; the peaſunts; and had uſed 
chem Very opprofiieely. 8; the. year 14 8, under Eric X, ft les 
_ 6 paiſans du Jutland ſe revolterent contre la nobleſſe, du ils acput 
eli ned eyrannie, et de les accabter d- impots in ſupportables. 
La defectinn fut ſi generale dans cette partie de Dannemarc, que 
Ami Ja douccur, ni la violenet ne furen pas capables de la repri- 
6 . [Enfin: les choſes futent pouſſses ſi Join que la pluß 
4 grande partie ge la nohleſſe ſut cbntrainte de ſe mettre ſous la 
iti protection de la maiſon de iges. a ba de & fouſtainer. d. l 
| tri enter des paiſavs [4]. is ho 500 Bil hari {ot 1 125 | 
Tur ſcon after gained a more;confiderable & gree. EF, power 
afzinſt the crown; by. depofingiEric. the Pomeranianz, for no great 
cauſe; and electiog!Chriſtopher- of Bavaria under whoſe, conduct 
they beat and diſperſed; an arty: of :peaſants in Jutland, who had 
aſſembled together out of hatred to their 5 and ſome affection 
toctheir depoſed: King Erie [al. The nobles afterwards. obliged 
Qhriſtopher 30 ſend qut of the kingdom all the German, ſtrangers 
| he hedJjovited thicher, and to whom; he, had given fiets, caſtles, &c. 
but, es I; have already obſerred, one of the chief cauſes. of the 


[a] Pontan. lib. v. p. 201. 8 Hiſt. Dannemarc, tom. iv. p. 1 56. 
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ggrandiſeme ber ee nobelke, was THe Weilth they At dene 
while Swellch wits wnited OTHERS: another Was, the inffüence 
they had in the depoſing of Chriſtian II, With whom they mage a 
contra for che preſervation” ef 'thelr” privileges,” and eſbetieg 
Frederie I king in bis foo; which was done int 523. Unite: 
the reign of which latter bing (fays the atithor of the Memoirs r 
Demmaft p. 6, 9) it was, that the nobiltty of that Wurz dete | 
the greateſt ſtep to the grandeur they attaine&t6 after wafdde: 
they, while Chtiſtian IH and Frederick wefe contendigg Tor Ahe 
crown, took the Opportunity to preferibe fuch rules tothe late us 
to advance their power, not only above that of the Vthee eſkatetz 
but even above the royal p erogatives 29918 nage 259 ds hn 
KN Frederick I was looked vpon, by all unde erſtanding people, 
as a Prince who had a greater ſhare of piety than of 50 when 
he ſuffered the reformation of Luther to bè intteduced into that 
kingdom, at a time when the nobility were alreudy overgrown' in 
riches and power: be did it in concert With lie nobuny fd. 
Je being eien, d thi the power of the biſhops and prblates}'who 
hitherto had kept up, in ſome meaſure, the. balance, bing fallen 
with their revenues, chte tmoſt needs be the” greateſt ſtep that could 
be rade by the nobility towards advancing thernſelves, not only 
fut above the elergy, but alſo above the och States“ lt is'eafily 
to be img ined, that the royal prerogatives; being brought into fo 
pero hy 0 as they were, and the clergy's athotiryliti-a man- 
ner quite aboliſhed, the corporations alone were npt Able to reſiſt 
long againſt thoſe; who, fitting at the helm, had the chief manage- 
ment of all affairs of moment. And the peaſantry having; for the 
moſt part, an entire dependante upon the nobllity,”as' being partly 
their tenants, and partly their vaſſals, were not in à condition of 
making ſo much as the leaſt ſuewy of reſiſtanee againſt thoſe who 
were their lords and maſters. Thus indeed the name of the four 
antient eſtates of Denmark, to wit; the nobility, clergy, citizetis, 
and peafants remained; whilſt all the authority ahd power wak 
efetubf y gw" in the firſt: which, in the n 
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the nobility dle fem the 6 lverfion” popiſh hierarchy; was 
2 — the crown and che 2 The 
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ing ee K this 1 — 5 in the ſtate, as thoſe of 
cdunſellors, governors" of p and forts;; and the like; and 
behaving very ill in them, dod conſequently with-ill e e 
increaſe Wee . the een chem eine 
prince and entanglet 3 * 
aden tor ee . *. 9 * ray 5 


him on al 1 cane; ee by eite enden. 25 
m | Nes a1 other burdenss whichy Hd 
iently, falli com ains, who were not along · in a con- 
ö faxithe nen of che kingdom this eneouraged 
the Swedes to fall upon it, and bring it into great danger 1 ſo that 
Ohriſtian IV, who! died in 1648, left them ing great confuſion. 
Beſides that prince: had married feverah of his davghters, by a 
maten to ſomt af the: chitt tf the Danĩſh nobility»: This 
noreaſed their ſpirits; and made chem think of excluding Evedo- 
ark un whe. — furwving.(on. of Chriſtian IV, and 
d NL 30 0 ine mm ane 3; however they | 
conkiiney s oi „Bus bebte they wood admit Waden 
III to the throne, they reduced the royal prefogatives, as well as 
the 2 of the commons, to ſuch narrow hounds, that of the 
oching but the royal titlo loft: aud the laſt wero | 
excludec froum-gll-droplayincathy 0108. exeeptng; military nes. 
Tauer ings of En ONE 2 2 


Copenhagen a vote in * — — — a PENA ito; Pure 
chaſe lands and lordſhips, and to enjoy them. with the ſame. rights 
as the nobles did ; and to be burthened with no taxes except ſuch 
as the * did pay, and 1 without public conſent : be- 
InP _ hides 


he to their old opprefliv: < f jolitic d 
was to, be paid and diſcharged : 
tile in the ki ans the lower and middling Cort of 
— Hed. — | 


Wau, An ill Gaccels-of- e da chiefly. owing, to che ih 
conduct and cawardice of many of the nobility, who had poſts in 
B no- 


Let, n 


— — ace of their pretended prerog * they 
reſolute to lay che re of diſcharging! the: ſoldiers,.and 
repairing len ſuſtained in the late w. nn 
the two other r eſtates, the 8 and the commonalty.. 2441 
cauſed great animoſſities and mann cho eſtates; 
ba! — of the commons reproached the nohility 
having been the occaſion of tht kingdom's calamity, 2 ; 
leaſt they could —————— — thas 
were to be raiſed. But the nobility, having anſwered in terms 
Ait rn and contumely, treating the commons but a8 
aves; 3 — —— — 


ty and —.— "They parted ah plan; and: lad 
n -effetualowithou tithe wenn of the 


190 589 [141 TU DOE me . 


| And 


e ry and be — pe: 
ons a ee 


6 — yi pm pig thanked Wend 'bue fd "it was neces 

au che nobiliey mould concur with them, y 
Th Some of the-n bles would have got e 

of the e city 22 up wen the dos gat order: and i Whole y 


dhe court and the amy, . — to comp 
with: — in a n | IE! dent e the 


veſted. in him: not one of the nobles-venturing 
ke bene, for the ſaving of their rights. 80 that 
he royal aut — — — rance 

: or ir Spain. d Alte 4 * en l LF 4 — 4d — 4 


— was 8 in ned me old Gothio a 
remained the longeſt z at leaſt in ſome degree. For / though Guſ- 
tavus Erieſon did, in the eſtates of weden, in 1 544; procure the 
| 2 mon * himſelfi to be made hereditary at 
mal FA during his life, govern im moſt things. 
Decaui by eee fon the 
united to \ the crown, above 3-000 a es with 


— — — 
For his ſon Exic was depoſed, by the eſtates, in 1 568; and, after 
him, his brother John, in; order to get the conſent of the ſenate of 
Sweden. t his ſon Sigiſmond's accepting the crown of Pwland: 
agreed to conditions preſcribed. by the ſenate, which were difadvan- 
23 to the royal authority. | And this igilmond, alter he 


11 dee . Eflay,. pe 79% 5 


Charles X, who was the lalt of the ſons of 

after he came to the crown, in 1604. very wich engaged in | 
and not very fortunate; and his ſon Guſtavus ade pb, -though 
vidorious" abroad, and- able to fubſiſt — of —— 


and willing to ene wage the nobility, and 
tion of his country. The reign Fenn © Chriſtine, is — 
whiely began in 163 3, though very ſucceſsful in the German wars 
yet was managed chiefly under the cor duct and" Iminiſtration of 
the principal of the nobility: and Charles Guſtabus, her coufitr 
and ſucceſſor, being greatly obliged to the ſtates for acknowledging 
nim, bound: himſelf by the moſt ſolemn oaths to maintain their 
liberties and privileges: cherefore, at the acceſſion of Charles XI. 
in 1660, the kingdom of Sweden might be ſaid to have retained;. 
in a confiderable* meaſure, a" free- conſtitution; with a title to 
meetings of its eſtates, and privileges enjoyed' by n _w een. 
of nene clergy, bourgeois, and peaſants. 
Ir was this laſt prinee that gave the finiffling AroRe- th- the TY 
nikining: liberties of that kingdom. And he did it principally b 
taking advantage of the like diſſenſion and anime ty between 
nobility and the other orders of the kingdom; wh ave” 
| to have occaſioned the loſs of the libervies-6 the 7 wes in Plance 
„ an rk. This animeſity had been hreedinig and in- 
ereaſing the two orders, for ſome time before: the bobles, 
* cho reigs.of-Quect Chriſtiana; were in great power and Ve 
uriſhi g condition, by the wealth they had acquired im Ge 
| mportant charges they” poffeſſed i in © 
crown lands they enjoyed. 0 
lands they got in the courſe, and towards cd ud of the German. 
war, by the peace of Munſter; when the crown of 85 
treightened for money, after the battle of Norlingen, ed 
to ſell to the nobles "_u quantities of - crown „ 


rates L. 
5 li] Hiſt. Sweden, lib. i. p. 193. TN oro os 
CSS! | ou | 20-2 | | Ass 
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| de a wenden opulence and 

liſcoi — HR To Sh — oats the * — 

pPealants. Les eccleſiaſtiques, les bourgeois, et les paiſans, 

« portoient. trop d'envie à la nobleſſe Pour ne pas embraſſer avec 

. caves. les occaſions de la ruiner. Outre que ces trois 

aſſembleꝝ ſurpaſſoient tqujours ptr 10mbre 

« des ane ils avoient une raiſon commune d' abaiſſer la no- 
« « bleſle dout Vapulen 


de ne .tournait jamais qu 4 leur oppreſſion. 


4 — les gentil hommes [#].” Accordingly the 
Rates, upon Queen Chriſtiana's requeſting of them a ſupply, pro- 
poſed to her to reſume the crown lands from the nobles, of whoſe 
luxury and pride the three other orders complained, while they 
were overburdened with the charges of the public: however, they 
could not, at that time, gain their point againſt thenobleſſe. But 
heir animoſity, againſt them ſtill continued; and, in the reign of 
Charles Guſtayus, . ſucceſſor to Chriſtiana, they again made in- 
ſtances to the king, for a reſumption of the crown lands from the 
nobles, which they would have had to extend as far back as 1604. 
And they ſo far gained their point, that a reſumption was actually 
ade of many though not all the grants of the crown n 
had been given ſince the death of Guſtavus Adolphus [/]J. _ 
Bur, in the reign of Charles XI, this point was quite fnihed 2 
the ſenators. and nobles having miſmanaged the public affairs, 
during the may 
hauſted by the unſucceſsful. wars they had undertaken; he, in 
1680, called an aſſembly of the eſtates at Stockholm, and therein, 
chiefly by making uſe of the animoſity ſubſiſting between the three 
other orders, and the ſenate and nobles, he W 1 
entire ar ſnmpf in of che crown lands. 


Ix the time of the aſſembly, the King indeed. had BY regime 


of guards, conſiſting of 2000 foot, in the city of Stockholm, whods 


L. Hiſt, Sweden, lib. i. p. 23. III Ibid, p. 273. 
—— 


rity. of that prince, and the kingdom being ex, 
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jeſty forbid ſeveral of the maſt confiderable nobility! to bu'pteſen | 
at the eſtates; and: alſo gave the title and ranie of barons toiſeverat 
generals and colonels of the army. in order to-hiverthe awed 
in the chamber of the nobles. But the principal means of effect- 
ing his purpoſes, was his having the three lower orders of che 
eſtates. entirely with him againſt the nobility, who were to be 
e affected, by the reſumption of the crown lands. 1 


1 das clecgé, les bourgeois, et les paiſans, ſe laifſerent aifernent per- 
«« ſnader que les maux qu ils avoient ſouffertes ne venolent que de 
la trop grande authorité des nobleſſe. Us etoent bien aiſes 
«© d'ailleurs d'avoir occaſion d'abaifler la nobleſſe, toujours fiere et 
<« imperieuſe dans la proſperité, Simaginant- que le furdeau qui 
« jomberoit fur Goran ** nn mene 
Tu —— cured the Ane to- examin ahh 
na there was for the authority the ſenate had exerciſed ;- who. 
declared that the king was not obliged — any afFairs'before/the- 
late | 1 alſo And thatthe. 


God only for n There were commiſſioners' eſtabliſhed 
out of the ſeveral orders, to examine the conduct and/adminiftra-- 
tion of the ſenators. and nobleſſe, who were ehoſen out: of all hs. 
orders of the eſtates. - Theſe commiſſioners, beſides making ſtrict 
reſumptions of the crown lands, which in ſome families amountet 
to very great revenues; (particularly Count Conigſmark alofie ws 
to loſe near 26,000 crowns per annum) they alſo adjudged 1 
who had poſſeſſed them to pay great ſums: of money, by: way. of. 
ſatisfaction, for the profits they" had en nme i 
Iux eſtates alſo, at the ſame ti conſented to 8 for 
equipping and. maintaining che fleet; and alſo the 
army: the nobleſſe alſo agreed to contribi ts: in-ppo portions: Fhere 
was a reſumption of all counties, lordſhips, or lands, alienated or 
granted from the crown ſince the year 1604, above: the value 1 
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of [=] if 3 1. f ti. p. en ** Ibid. p. 149 150 5 
. rixdollers 


add to them, as he thought fit, for the good of the kingde 
On ne ſauroit er 


- ne. and many rs er + Atvan 
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rixdollers 2 ; years, and all: the eccleſ revenues in Livonia. 
that had been formerly. annexed. or given to the crown, » The 
clergy. alſo granted the fifth penny of their revenue. 39978 

ANorurz aſſembly of eſtates was held in 1682 e were 


paſſed. ſeveral - reſolutions; in confirmation of what had been dons | 
in the former aſſembly, - The nobles oppoſed themſelves ſtrongly 


to theſe reſolutions; but in vain. The eſtates confirmed the ab- 
ſolute and independant authority that had been acknowledged in 


the king, by the laſt eſtates; that he might not only-govern-ac- 7 


cording to the laws then ſubſiſting, but he might change th 


roire quel immenſe revenu le roi 8 acquit p par le 
moyen des reunions: et combien il appauvroit en meme temps 


| « la plupart des familles de Suede dont les anceſtres et eux memes 


avoient conſume leur biens et leur vies au ſervice de L etat [p].”* 
Hereupon the king eſtabliſhed and ſettled | a conſtant; military 
force; and to attach the officers the more to his intereſt, he not 
2 adden Aer uſual pay, but gave them rank and . 

counſellors ; Which Was a great mortification to 
Bat it wan 0s late to complain the old Gothic 
berties, were loſt, and they were now 


— rr they had here- 
tofore practiſed upon eee in the following | 
Sie Bad, ne maar provefithe: of Sweden 


ant —— he; form of 9 act they een at 
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4 » Jo even as to Trade. 
ned PG 2 1. 19 24355 af {5s 13237 inn 6 4s 
F ER baving thus con i ered the changes har ; wa hap i 


pened 1 in the conſtitutions of other countries, mankind will 


probably wonder how this kingdom, which, like all the reſt, had 


I. Hit. Sweden, liv. ii. P. 168. [p] Ibid. p. 7 a dif 


; and was 


Io 


petins Plretibin l High 3 Cinturio 17 
#diftintibh bet ve u nobittt) ke cob halt” 0 Id hai te Meld 
ed thoſe inimoſities' between them; Which Yo bed the de- 2 
ſtruction of all the Gothie conftitutions,” This dug to be, in che 
firſt place, aſcribed to the g66 Providence of God, 0 doth 
whatſdever he pleaſes in all the Kingdoms of the earth,” But av 
this providence acts by ſecond rw; it may be worth dur while 
to enquire what they were that had any efficiency in this affair; 


„e e eee r ry Hogs 
on this point. bY 


Ap herein I RY in G. fiſt lava; obſerva; chat the com- 
n, of England have, from the moſt early times, had more free- 
dom and wealth, and conſequently more inteteſt in the govern- 
ment, than the commonalty, or third eſtate, in any other of the 
countries we have mentioned. For, from the firſt inſtitution of 
the Saxon government, the Saxon ceorles, i. e. thoſe of the lower 
rank of people, who were employed i in huſbandry, were by law. 
ſecured, in their on perſons and in thoſe of their wives, own in- 
juries and affronts. There were penalties, in caſe any one de- 
bauched the wife of a ceorle, or uſed her otherwiſe uncivilly []. 
They could not be impriſoned for any cauſe but for felony and 
breach of the peace; and then only for want of bail. There were, 
even penalties appointed for binding or ING or, in other qo 
inſtances, inſulting ſuch a one [(J. e 
. Even the pocillatrix, or maid ee of the coli was not og 
* debauched without puniſhment. on him that didit [e]. The 
penalty for debauching her was half as much as for debauching 
an earl's pocillatrix. Nor was; there to be any breach of the peace 
in the houſe of a ceorle. The penalty for making it was, by the fif- 
teenth law of Ethelbert, half as much as for the like offence againſt 
an earl. By the laws::of Ina, Wine the penalty for fighting 
in a ceorle's houſe was half as much as in an earl'ss though the 
compenſation to a ceorle indeed was but a tenth part as much as 
in the caſe of an earl. The quantity of rent which they were to 
pay for their lands, which they farmed, Was allo aſcertainec by * 


21 LL. Alfred, 11. WY Wilkins, p. 8 1 C7 Ibid. p. 42. 
[5] Leg. Athelſ. 16. Wilk. p. 32. | 
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Patt II. 
of Ina. And if they paid chen Wilts a, "they 
dee turned out of their farms f Ff. | 
Tux lower frecholders or freemen were bound, del, to be 1 
curity for each other, in their ſeveral tythings; and ſome of them 
were commendatitii, or under the protection of eatls or other great 
men: but theſe engagements were owing merely to the unſettled 
condition of thoſe times, when there was hardly any ſecurity to be 
had unleſs by force. They did not abate of their freedom in point 
of law. A ceorle, or freeholder, might be as free as the greateſt 
thane: nay he might come to be a thane himſelf, if he could but 
get wealth enough. By a law made in the reign of Athelſtan, it 
was provided, that fi villanus excreviſſet ut haberet plenarie 
« quinque'hydas terre ſuæ propriz, ecclefiam, et coquinam, tym- 
« panarium, et januam, et ſedem et ſander notam in aula regis, 
« deinceps thani lege dignus fit [a].“ The fame law ſays, that if 
4 thane increaſed proportionably, he might come to be an earl. 
Juſte etiam nos e as Care urg ar * { vo rye ſervus 
« fit thanus; et colonus fit comes. | 
Tux frecholders, in their county courts, genenmy⸗ choſe their 
ſheriff and coroners [40]. And the inhabitants of burghs and cities 
were upon ſtill a more advantageous' foot than the ceorles. For, 
turbulent times, all public ſales were, by law, to be made 
n thoſe walled or 22 places, in order to prevent frauds, and 
the Tale of ſtolen goods. Grantebrudge et Norwich et Thet- 
5'forthe 'ct'' Gippiſwicke tantæ libertatis| et dignitatis effent, ut 
r fiquis ibi terram compararet, vadibus non indigeret LJ. Nullum 
% mereatum nee forum ſit, niſi in civitatibus regni et burgis 
„clauſis. LL. Will. Cong. Wilk. 2 17. which was agreeable 
to the twelfth and thirteenth laws of Athel dan, Wilkins, p. 58, 59. 
— all or moſt of the trade that was then eee was s carried 
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{4} Leg. 34s Will 8 edt Wilkins. wo Cu] Wilkins, p. 70, 71. 
Wh See Lord Coke's Comment on iſt of Weſtminkter, ad Inſt. p. 175. and 
law of 2 Conlell an _ 455 N (* Hiſt, Elienſ. 479. 


Fract III. Of the fuperior Excellencenf the Bngliſh Constitution. 19g 
Ap the trade of England, in thoſe times, was not quite ſo in- 

conſiderable as ſome writers have repreſented it y]. On the con- 
trary, it appears, by ſeveral good proofs, that; there was trade ſuffi - 
cient to enrich, and make diſtinguiſhed, the cities that had ite. 80 
long ago as the times of the Romans, Tacitus takes notice that 
Londinium was not indeed“ oognomento coloniæ inſigne; ſed 
«copia negotiatorum et commeatuum maxime celebre.” A like 
account is given, by William of Malmeſbury, of the city of Exeter, 
in ſomewhat later times. Offa had ſome intercourſe with Chatle- 
maign, in favour of the Saxon merchants : non enim medioctiter 
ce offenſus idem Carolus, mercatorum et peregrinorum, quos ad 
Offam noverat pertinere, commeantium pacem et tranſitum per- 
ig * turbabat [].“ Carolus, in anſwer to Offa's letter, ſays © Nego- 

ce tiatores quoque volumus ut ex mandato e ene 
r « babeant in regno noſtro legitime. | 

- ALFRED is faid to have much e Wen trade, 5 
building ſhips, and lending them to merchants for that putpoſe: 
and that ſome, in his time, traded to very remote parts of the 
globe, and brought things from thence unknown to England [a}: 
And one great proof of the degree of trade in this nation, at that 
time, is, the wealth it had then, in compariſon of its neighbours, 
and the opulence of ſome of its particular trading towns. The 
author of Geſt. Gul, Cong. apud Ducheſne, p. 210, ſpeaking of 
the Conqueror's returning the firſt time toNormandy, ſays * attulit 
% quantum ex ditione trium Galliarum vix colligeretur argentum 
„ atque aurum: chari rein abundantia eee Ons 
« terra illa (i. e. Anglia) vineit.” “. 

Tux city of London was > confiderableyit the L Daniſh thaw av to 
pay 1 1,000. as their proportion of 70,000// impoſed as a tax on the 
whole nation. Its citizens, and thoſe of other principal cities, were 
antiently called Barons. In a charter of Henry (in Brady of Burghs 
in Append. ) the citizens of London, are called Barons. And Matt. 
Paris, ſpeaking of the citizens of London, ſays * cives, quos propter 
« civitatis dignitatem et civium antiquam libertatem, Barones ſole- 
„mus appellare [].“ And from Fitz-Stephens, who wrote in 

[y] Temp. Miſc. part ii. p. 103. lz] Vit. Offæ ad fn. M. Paris, p. 20. 
la] Spelm. Life of Alfred, lib. ii. p. 28. [5 Matt. Paris, A. D. 1253. 
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Hain bet Second's time, f it appears, that it was then able to fur nin 
20, 00 horſe and 60,000" foot. From Spelman's Gloſf. in voc. 
HvsTINGs, it appears that, in the Saxon times, London and ſeveral 
other cities held pleas: Huſtings ſignifies the houſe of pleas. And 
from the charter of Wallingford (in Append: to Brady of Burghs) 
it appears that they antiently choſe ſome of their own officers. 
By LL. Edw. Confeſſ. cap. 35. aldermanus in civitatibus, &c. 
« eandem dignitatem et poteſtatem et modum qualem habent præ- 
poſiti handredorum et wapentachiorum.” They had: burgemotes 
at certain times, in which their affairs were nous nd een 
conſent and appointment. . rtr ces 
©. Some. of them, as Exeter and cars, had om quantitins of land 
in their public capacities. « Burgenſes Exoniæ urbes habent extra 
civitatem terram xii: carucat. ye nullam conſuetudinem red- 
« dunt niſi ad ipſam civitatem tel. The burgeſſes of Canterbury 
had forty-five houſes, without the city, of which they had the 
rent and cuſtom : they had alſo of the king thirty-three acres of 
- meadow. land towards the maintenance of their guild dJ. There 
| was ſo, much regard had to theſe trading cities, that if a ſlave, in 
the Saxon times, had continued a year and a day in one of them, 
and was received into their guild, he was thereby free ſe]. But 
Brady, of burghs, writes as if this privilege was not before Henry 
the Second's time; but I am apt to be of Spelman's opinion, that 
it was in the Saxon times. And, by the law of thoſe times, if a 
merchant ſo thrived as that he had twice paſſed over the great ſea 
upon his own/ account, he was upon the ſame foot with a thane: 
which ſcems to have given riſe to a cuſtom in the city of London, 
that thoſe merchants who have bees: in enen countries ſhould 
Wear {words, and others not. +400 2 1 
- Az L theſe circumſtances of tans, were | acocknpeniadimick a 
very high and free ſpirit, in our lower and middling kind of peo- 
ple, beyond thoſe of other countries; as will appear by ſeveral 
inſtances. The Chron, of Joan. Wallingford, edit. Oxon. 1691, 
obſerves, P- 549, that * , of England- before the time of 
(e Brady, of Burghs, p. 5. „ [4 Ibid. p. 10. A nag 
- [e] Spelman's Gloſſ. in voc. 8 i 1 
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Canute, of -pomappre. Supra: m regum in omni, honore. et libertate 
< extiterat.” | Accordingly, when, they, were anuch_ oppreſſed, 
they would not bear it. When Hardecanute ſent two of his 
ſervants to gather an illegal tax at Worceſter. (aays Will. Malmſ- 
bury), they not, only. refuſed to pay it, but killed the collectors. 
And Earl Toſti, in Edward the Confeſſor s time, having | born hard 
upon the N orthumbrians, they expelled him their country; and 
when his brother, Earl Harold, went with a body of troops to 
ſuppreſs, the, inſurre&tion, they met him in arms, and ſent bim a 
meſſage, that they were willing to obey any carl who. ſhould go- 
ern them gently : but that otherwiſe, << ſe. homines libere natos, 

er libere educatos, nullius ducis ferociam pati poſſe: a \majoribus 
« dale aut libertatem aut mortem [].“ 

TE Kentiſh men, in the time of William the e fay 
that they were horn freemen: that the name of bondage was never 
heard of among them. Their leaders therefore exhorted, them 
manfully to fight for che laws. and liberties, of their, country ; 
chuſing rather to loſe. an unhappy. life by fighting valiant, for 
them in the field on cums 5.20 VC 
BI. is not certainly. Known what. ſhare the commons had i the 
legiſlature, nor by whom it was managed; but there are ſufficient 
grounds to believe they had ſome ſhare... I/, Becauſe the Nor- 
thern nations, from among whom the Saxons came into England, 
were uſed to have a ſhare in the legiſlature, at home; his which, i it is 
not probable. their colonies, ſhould; loſe, by their voluntary. expe- : 
ditions abroad. Indeed, we are told, they actually retained it. in 
moſt caſes: as that of the Lombards with whom the Saxons were 
mixed. 245%, Becauſe of the great freedom which our apceſtors 
the Saxons enjoyed. here; even the lower ſort of the; people, 
3dy, Becauſe this may be deduced from ſeveral of the antient 
writings of thoſe times: Wine, from the addreſs to Athel- 
ſtan, the Judicia Londini, and ſome antient chaxters. Some of 
theſe laſt are probably genuine 3 yet even ſuppoſing them to be 
| _ they muſt; have been forged. ad einen 70 
f/] Win. Malmſbury de Geſt. Angl. lib. ii. p 1 Al. 
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fo. ol TY the Gong veſt,” it ut have b en 'knowr his Were 
concerned in the legi türe, CCFFRR 

Now from all theſe erftiadce) together, 1 wink i it WY! that the 
commons. as Ji yore from the | reater Fenn, | had?! a OP of 


R ann 


the frechelders 3 in "Ks les; "WA 18 the Wan e, ie 
other officers there, choſen by the burghers. Theſe being parties 
to the legiſlature, and choſen thereto by the people, were therefore 
always attentive to defend their Moons and prevent any en- 
croachment upon them ; a circumſtance, which {accounts for the 
high ſpirit in the people of thoſe times. At the Norman Con- 
queſt indeed this ſtate of things was very much changed: the Con- 
queror introduced the burden of tenures upon the nobility, and 
bore yet much harder upon the commons, frecholders, citizens, 
and burgeſſes. He took from them the choice of the ſheriffs, 
heretooks, coroners, and other officers, into his o re ry 


much increaſed the fer- farms of their towns; &c. 


Tus hardſhips, for a time, ſtunned the ſpirit of liberty 40 
the bulk of the nation; but it was not long before ĩt recovered and 
began to exert itſelf. As ſoon as Henry the Firſt 's/ diſputed title 
gave them an opportunity, they immediately ſtood: by him, and by 


that got a charter; and conſtantly after were ready to ſide with 
alt thoſe who appeared againſt the oppreſſion of the crown. In 


Stephen' 5 time, the Londoners were, at firſt, willing to'receive the 


empreſs Maud, becauſe they hoped ſhe would reſtore Edward the 


Confeffor's laws ; but when they found ſhe would not, they turned 
quick upon her. When Richard the Firſt's chancellor. acted op- 
E N were pe to Jaw? with- pra G in as 


acted eh hip were as zend to join! er the firſt motions 
of the barons againft him: they received him into London; and 
ſuch was the general ſpirit of the nation,” that the king had not 
above feven or eight horſemen left with him, while the barons 
had a moſt numerous army. Whatever reſolution King John ex- 
preſſed not to grant theſe liberties they — they were ſtill 


more 
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more ceſolute to inſiſt; upon them and to Carty. their point through. 
Accordingly, they 1 uch 4 chartef, as Was. 1 granted at 
one to any nation in Europe, 1 | "ole, or. in mot dern times: ſuch | 
a one as ſecured them againſt all the grievances they complained 
of. And in, doing it, we ſee the nobility and the commonalty 
acted ſo much j in concert, that 1 there Was NO, le proviſion made for 
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T ey were alſo upon, kethir 7 erms. ws REIN Ws the Nebilay, 
than moſt other Nations were; and the Power. which the inc 
Il fell in a great Meaſure to them. hn or READY 


3 
1 


X ND this concert, between the EY and ie 6 my 
FF frecholders, continuet down all Us through the ſucceed- 
ing reigns: indeed there was a clauſe in the great charter which 
helped greatly to preſerve and even increaſe it. This was the pro- 
viſion that the, greater "barons ſhould have their ſeveral diſtinct 
_ writs to parliament; whereas the leſſer. barons were only to be 
ſummoned by a general ſummons. The conſequence of this) was, 
that the leſſer barons, by degrees, diſcontinued their attendance i in 
parliament ; and, from being of the body of the nobility, they 
naturally fell into the body of the commonalty ; ;. by which they 
both augmented the weight and dighity of that body, and engaged 
the nobility to have much-greater regard to them, and the conſer- 
vation of their liberties, than probably they might otherwiſe have 
had: for we ſee all along that there was a proportionable regard 
had to the privileges and happineſs of the commons, as well as to 
the nobleſſe. Some perſons have thought, that before Henry the 
Seventh's time, the commons in parliament were quite governed 
by the. mouſe: of lords; but the N is Veep evident from r 
inſtances. | 


= See Magna Charts 
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80 that, wherbas in France atid Spain, &c. the commons were of 
very little weight and eſteem, Veradſe they conſiſted only of pea- 
ſants, rotutiers, and bolirgeols, Gurs in England, being not only of 
high ſpirit originally, but t being increaſed, by having g reat numbers 
of the antient gentty fall into them, and make one Body, came to 
have great weight in parliarhent, and in the balance of the conſti- 
tution. The nobility neither could, nor were ſo much diſpoſed to 
oppreſs them, as they would otherwiſe have been. They were, on 
the contrary, willing to have their aſſiſtance at all times againſt the 
crown; and the commons, on their ſide, were at all times willing 


to give it, and to act tien nen 10 the nobility i in favour 
of liberty. 
 Tars was done by the L ondeners, in n Henty the Thirds s time; 
Who aſſiſted Montfort with a body of troops at the battle of 
Lewes: the Cinque ports engaged on the fame fide, and continued 
in it after the battle of Eveſham. And even, thoſe who ſided with 
the crown acted ſo much upon princip ples. of liberty, and. had ſo 
much regard to the other party, that after Henry 11IL had prevalted, 5 
and quite defeated.; and ruined the other party, 59 the battle of Eve- 
ſham, yet, theſe royaliſts interpoſed and would not. ſuffer him to be 
abſolute, or quite trample upon the other party. 1 They prevailed 
upon him. to grant moſt of them their eſſates again, upon a rea- 
ſonable compoſition, and to return the Gy of London! its liberties, 
upon a reaſonable fine. C 
Tas carl of Gloceſter, who had TWIN in arms Ader the king, and 
been a chief means of defeating Montfort, was ſo ſolicitous about 
gaining a reaſonable compoſition for the difinherited, that he took 
arms again againſt the king, and poſſeſſed himſelf of London, till 
the terms were ſo well ſettled, 27 the commons and body of the 
nation were nearly upon as good a foot of liberty as they were 
before the war. In like manner, when Edward I had impoſed 
taxes by his own authority, the two great earls of Norfolk and 
Suffolk went to the Exchequer, and oppoſed the levying of them. 
The hiſtorians tell us, 'that the citizens of London came with 
them ; whom they had gained to ſtand with them for the-recovery 
of their liberties : ' and when they came to London armed ſoon 
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after, the Londoners received them, and let them * guards: at 
their CC 5117 59; gnege bae bonth'l ni Sof. ?? 

"Wren: Edward the Seconil's- queen landed with but a ſmall 
body of men, and declared ſhe deſigned to deliver the nation from 
the oppreſſions of the king's favorites, the people flocked to her 
ſtandard in great numbers. Again, when Richard II had planned 
deſigns againſt the liberties of the kingdom, and ſent to the "ſheriff 
draw in the people againſt the confederate lords, he had for 
Wen that the people would not ſerve againſt thoſe patriot 
lords. And how great this general ſpirit was in favour of thoſe 
2 endeavoured to ſupport the liberties of the nation, appears 
from the alacrity with which all ranks of people ran to the 
ſtandard of Henry IV, who, though he landed only with a ſmall 
body of men, had, in as ſhort a time as they could aſſemble n 
ther, an army of above 60,000 men. 

Ax yet, during all thoſe times that the aeneralicy of the com- 
mons of the nation were ſo ready to fall in with the meaſures of 
the great lords, againſt the crown, in favour of the common liber- 
ty, they were not in other reſpects ſo much under their influence 
as ſome perſons have repreſented them. On the contrary, their 

repreſentatives often oppoſed the houſe of lords in points of im- 
portance. There was a petition to Edward II, in parliament, of 
all the biſhops, prelates, counts, barons, and others, requeſting, that 
they might improve their manors, by waſte grounds out of the 

foreſts. To which the king's council anſwered, that this could 
not be done without a new law, to which the commonalty of the 
land will never aſſent [il. In 13 Edward III, the lords granted 
the tenth of their grain and wool; but the commons would grant 
no more than 2500 ſacks, and thoſe upon condition [&. In 17 
Edward III, the commons, complaining of the abuſes of the pa- 
pal proviſions, declare that they could not, nor would any 
longer endure them. They deſire that a letter may be wrote to 
the pope, with complaints againſt them, that if any peers or 
great men would not ſeal ſuch a letter, they (the commons) would 
not hold them well-wiſhers to the king's profit or theirs [/]. 


1 See Rily's Plac. par. p. 6. L Cott. Abridg. p. 19. 1 Ibid, p. 41. 
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IA 6 ; Richard II. Rot. Parl. No. 5. the commons made a pro- 
teſtation to the king, in which they ſay, that a pretended ſtatute 
made againſt the Lollards, by the king. and lords, was never aſſent- 
ed to by the commons; and therefore pray that it may be annul- 
led: for it was not their intent to be juſtified 5 nor to oblige them- 
ſelves or their ſucceſſors to the prelates, more than their anceſtors 
had been in times paſt. By 14 Richard II. cap. 12. and again 
by 16 Richard II. cap. 2. no liege perſons of the king's ſubjects 
ſhall be compelled to anfwer for their freehold before any.lord or 
lady's council. In 9 Henry IV. Rot. Parl. Ne. 22. the lords ſent 
for certain of the commons, and told them what ſubſidy they 
would give the king, and wiſhed them to. tell their companions, 
and adviſe them to agree thereto. Unto which the commons 
took great exception, and complained thereof to his majeſty [n]. 
And in 11 Henry IV, the king, in parhament, told the commons 
that fith as well the lords as the commons were come to unity, 
he doubted not that they, the ſaid commons, would not ſpeak ard 
unfitting words, or attempt any thing to the contrary [7]. 

In 1552, in the reign of Henry VIIF, the commons rejected a ; 
bill, ſent down from the houſe of lords, for reforming ſome abuſes, 
in regard to defeating the title of the crown and lords to ward- 

ſhips : : the king was very earneſt for it, but the commons would 
| not paſs it ſo]. From theſe paſſages it will appear, what a ſpirit 
of liberty, and how much weight in the balance of the conſtitution, 
the commons had, even * the civil wars between the houſes 
of York and Lancaſter. 

I the courſe of thoſe wars, the power of 1 nobility, who, till 
So by means of their large eſtates, dependencies, and numbers, 
had been very formidable, was very much weakened, by the ex- 
tinction or ruin of many of the chief families. The authors of the 
Royal Treaſury ſay, p. 164, that at Edward the Fourth's firſt 
coming to the crown, above 140 conſiderable perſons were at- 
tainted by parliament. The nobility were ſtill much more weak- 
ened, in the reign of Henry VII, by the acts of parliament then 


[n] Cott. Abridg. p. 465. [u] Ibid, p. 470. 14 Burnet's Hiſt, 
| Refor. vol. i. p. 117. N 


made, 


Tract III. Of the fuperior Excellence of the Eng lie Conflitution. 18 r 
made, giving liberty to them, to alienate ſo much of the eſtates of 
thoſe that remained. In the mean time, the power of the com- 
mons was increaſing, ſo that in Henry the Eighth's time, they 
were grown, in ſome meaſure, able to act that part of ſu . 
the liberties of the nation againſt the attempts of the crown; whic 
the nobility had hitherto done, but were ay" ny 1 _ 
ble of doing effetually. 
Tux reign of Henry vIn, was indeed the greateſt criſis, with 
regard to the preſervation of our liberties, that ever happened to 
this nation. That prince had very great advantages towards 
making the crown F ul Lord Herbert obſerves, that by the 
civil wars, many breaches were made to let in the authority of the 
crown: Henry VII had gained the eſtabliſhment of the Star- 
chamber court, with powers not a little arbitrary, which might 
be made uſe of, both againſt the nobility and againſt the people. 
By the advantage of the reformation, and by the competition 
of the proteſtants and papiſts, for the countenance and protection 
of the crown, Henry VIII had all the abbey lands thrown, without 
any condition, into his hands. Thoſe lands, together with what 
they got from hoſpitals, chanteries, biſhoprics, deans and chapters, 
&c. were certainly not leſs, if they were not rather more, than a 
fourth part of all the lands in the kingdom. By the act of ſub- 
miſſion, &c. he brought the clergy entirely under his power; and 
the parliament went ſo far as to make an act of parliament, that 
his proclamations, not repugnant to any ſtatutes in force, ſhould 
be received and. obeyed as laws. In theſe circumſtances, a prince 
who had been a deep politician, of great foreſight, and deſirous of 
making his ſucceſſors in the monarchy abſolute, as well as him- 
ſelf, might probably have laid ſuch foundations for doing it, as 
could hardly have failed. For, firſt, a perſon of his character, 
after he had brought the clergy into an entire dependance upon 
the crown, would probably have then let them continue to enjoy 
a great part of their lands, which would have been a conſtant fund 
of revenue to himſelf and his ſucceſſors: and, at the ſame: time, 
would have continued to the regular prelates, abbots, and priors, 
who held by barony, their ſeats in parliament ; which would have 
A a 2 been 
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Sip not N the. ſecuring. to himſelf a number of votes there, 
but alſo the influence of the clergy. in their counties, which 
would have been very great upon the ſpirits of the people, in favour 
of the crown, Or, if he had not done this, he would, at leaſt, 
have. favoured the lower clergy, in the. defire they had of being 
admitted to ſit by their proctors in conyocation, as members of 
the houſe of commons, for which pretenſion they had ſome con- 
fiderable reaſons to offer, drawn from the antient Saxon conſtitu- 
tion, and even from authorities of later date. 

 In@vLynvs faith, that in . feſto nativitatis haute Ade, cum 
* univerſi magnates regni per regium edictum fummoniti, tam 


„ archiepiſcopi, epiſcopi, abbates, clerici, quam totius regni pro- 


«« ceres et optimates London, covenerunt ad tractandum de negotiis 
0 publicis totius regni, &c.” And in the Rot. Parl. 21 Richard II. 
No. 10. there was an inſtrument of procuration made in par- 
liament, by the archbiſhops and clergy of both provinces, to Sir 
Thomas Percy: from whence it appears, beyond all doubt, that 
the lower clergy had a right to be and act in Parliament, as well 
as by the biſhops. And, from what follows, it appears, that this 
procuratorial inſtrument muſt have been granted to Sir Thomas 
Percy by the lower clergy, as well as by the biſhops. For when, 
ſoon after, at the end of this parliament, an oath was taken by 
all the ſtates, to maintain perpetually the ſtatutes &c. paſſed in this 
parliament, the biſhops, abbots, and priors, took this oath firſt; 
then, the temporal lords; then, the knights of the ſhires, &c. then 
Sir Thomas Percy took this oath for the whole clergy, who muſt 
therefore have been the body of the lower clergy, becauſe the 

| biſhops, &c. had ſworn before [p]. 

O if Henry VIII had reſolved not to n any 0 00 mach 
in favour of the clergy, he ſhould, at leaſt, have kept the greateſt 
part of the abbey and clergy lands in the crown; or if he diſpoſed 
of any of them to lay hands, it ſhould have been done upon not 
very long leaſes, with conſiderable reſerved rents, and ſubje& to 
er: in capite, and diſperſed them into as many families as he 


3 [+] See Brady's Richard IL p 400. | | ; 
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could ; by which means he would have had moſt of the eſtates of 
the kingdom in ſubjection to him. 

Bur farther, if that prince at the ſame time that he encou- 
raged. trade in ſome, meaſure, bad alſo; made lays, that ſhould haye 
prevented trade £8 putting its owners upon too high a foot; 
and have procured the aids, for the public ſervice, to have been 
raiſed from ſuch taxes as would have affected the trading part of 
the community, at leaſt as much as the gentry and elergy; where- 
by the latter would be taxed. upon a very favourable foot: 1 ſay, 
had Henry VIII and his ſueceſſors purſued ſuch meaſures for ſome 
length of time, the crown might have damped, and at length, by 
degrees, quite broke and ſubdued that ſtrong ſpirit of liberty, which, 
partly from the climate, and 22 ae lang OS" was Nn 
valent in the maſs of the people. 

Bur, very oy for our. ati, this eee... Pw was Ar | 
end by his paſtions, eſpecially his vanity and ſelf ſufficiency, 
imagined that bis ſucceſſors might govern as he had done; but 
never took any meaſures that might enable them to do it. On the 
contrary, he took meaſures, which in the natural courſe of things 
muſt prevent them from doing it. He diſſi pated the church lands 
among his courtiers, among whom ſeveral were commoners, by 
abſolute gift, without neſerving any e conſiderable quit- rents or pay 
ments to the crown. He gave way een being brought 
upon a very low foot, even with thoſe lands that were left to 
them; becauſe he cauſed feyeral laws e be made to their diſad- 
vantage; and, it is moſt probable, he was the means of hindering; 
the inferior clergy 2 receivell into the houſe of com- 
mons, as a part of the legiſlatue. At the lame time, trade be- 
ginning to encreaſe very much, after the diſcovery of both the 
Indies, and the wealth ariſing from thence coming chiefly among 
the commons; and the eſtates of the nobility having been made 
laienable, many of their eſtates, and thoſe of the church, came, in 
no long time, into the hands of the commons, whoſe power and 
3 as 1 as _ TION were E much . 
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Abe death of Henry vim, che duke of Somertit; p pro- 
AJ teccor in the reign of Edward VI, ' took the party of the 
=o" againſt the nobleſſe, and gave way to repealing the act 
which gave the force of law to the proclamations of the crown, 
and to the making ſome others, not very favourable to the prero- 
gative. And in order to have advantage of ſome more of the 
church lands, he and ſome other miniſters of that and the next 
reign, a good deal encouraged the preſbyterian party, in eccle- 
ſiaſtical matters. Which party, like its authors abroad, were moſt 
of them of antimonarchical ſpirit; 'and contributed to diffuſe that, 
or at leaſt a ſpirit of very much liberty, as much as they could 
through the nation. And they ſucceeded ſo much, that Queen 
Elizabeth and her council were, at length, very ſenſible of the 
too great increaſe of this ſpirit among the people, as well as 
that by the over weight of property acquired by. thee, the balance 
Was turning, or turned, on their ſide againſt the lords, and even 
the crown when joined with them. She knew that this would 
ſome time or other endanger the crown: but it was too late to 
oppoſe it; and, therefore, tho that wiſe queen ſometimes ſpoke and 
; . with the ſpitit of her father, yet ſhe was at other times 
obliged: to make court to her people. © Harrington obſerves, that 
her reign was a ſeries of love tricks, between her and the cs aol , 
and Mr. Rapin ſays, ſhe was trop comedienne. 
JAuxs I knew as well as the where the weakneſs of the con- 
ſtitution lay, or how much the power of the crown was declined: 
indeed the houſe of commons made him feel it: and, in order to 
prop it up, he endeavoured to raiſe the power of the clergy, as a 
ſupport to the crown; and to infuſe principles of reverence to it, 
from the ſacredneſs of hereditary right, the doctrine of paſſive 
.obedience, and the like. But he undertook this work too late; 


beſides 
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befides he did not manage it with ſufficient addreſs to carry it ſo 
far as it might otherwiſe have gone. The conſequence of which 
was found very ſenſibly; and produced terrible effects, in the reign 
of Charles I. That | unhappy prince, filled with lofty notions 
| about the original inherent rights of the crown, did not conſider 
that rights, if they had been ſuch, will do nothing without power 
to ſupport them, and that the effective power was vaſtly againſt . 
the crown; becauſe the maſs of the people, in whom was lodged 
the far greateſt part of the wealth and ſtrength of the nation, 
would be againſt all ſuch pretenſions to abſolute power. Indeed 
it was found, that the bulk of the nobility and gentry were al- 
moſt as much ne to o oppoſe 8 ge e to eee 
er- x as the people. n | | 

IT is true, many or oP? of the nobility, upon the crown's hawk 
ing given up thoſe. pretenſions, did take its part, before the be- 
ginning of the war in 1641. But the puritan and republican ſpirit 
that had. been raiſed, could not be laid again; and was of itſelf 
ſufficient, as it proved, to fubvert the monarchy. After the miſer- 
able confuſions of thoſe times had made people weary, and pro- 
duced the reſtoration, - Charles II thought it was a time, when. 
the nation were warmly zealous for monarchy, to try to make 
himſelf abſolute, and ſome of his. miniſters were for it: but thoſe 
wiſe and great men, the earls of Clarendon and Southampton, ſaw 
it would not do, and ſo diverted him from trying it, in the be- 
ginning of his reign. They even cauſed him to give up the 
tenures by knights ſervice, which was indeed as much a weaken- 
ing to the crown, as it was am advantage to the gentry of England: 
James II, however, could not forbear trying the fame thing, 
and upon the ſame principles, that his father had done: but he 
found too that nature would not rebel againſt principle, in the 
moſt zealous aſſerters of paſſive obedience, and that the bulk of 
the nation both thought that their rights were juſt, as well as 

valuable, and would defend them accordingly. The ill-judging 

zeal and hauteur of this king, in puſhing things to extremity, 

brought on the revolution: which being happily and ſoon, and: 

without bloodſhed, effected, put the conſtitution upon the foot it. 
76 
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is at by and though, as I have already obſerved, it may not 
be quite perfect, yet I will venture ti ſay the condition of the 
nation is, taking all things together, as happy as any nation either 
now is, or perhaps ever was. For, by an act of 12 and 13 William 
III, intitled, An act for the limitation of the crown, ſect. 14. the 


laws are declared to be the birth · right of the people of this realm, 


and * the kings, who-ſhall aſcend the throne of this realm, ought 
RG" adminiſter the government of the ſame, according to the ſaid 
lowies. and all their officers and miniſters ought. to _ arora re- 
W the fame. u Ie Tint 
Many of the republics of vag. by giving too ie + to 
the maſs of the people, were t all very much troubled with 
ſeditions; and Lacedæmon N 0 0 others that were not, were, 
in order to prevent them, obliged to deny themſelves many of the 
conveniencies of life. If any modern commonwealth, as Venice, 


Holland, or Switzerland, ſeem to have more appearance of liberty, 
they have not fo in reality. The government is more ſevere and 


more ſtri& upon private ſubjects. Sweden did lately, indeed, re- 
cover in ſome reſpects rather more liberty than we; but at pre- 
ſent the ariſtocratical form of government prevails in that king- 


_ of all governments the moſt oppreſſive to the commonalty 


of people: beſides Sweden was always much leſs: free that us in 


5 ppeint of religion; and it has a much leſs happy climate, and * 
plenty of all . een to the eaſe and pleaſure of life. 


that, taking all thin; 


| together, I fay we are, at preſent, as hy 


as any nation can ee expect to be. The only conſideration 
khat can fall in to diſquiet us, is, whether we are likely to enjoy 


this happineſs? 2. e. whett 


er this eſtabliſhment, as to its principal 


parts, is likely to be permanent, or not? for if it be not, this cir- 


cumſtance muſt be an abatement even to our preſent happineſs. 


Now as to this point, one ought not perhaps to pretend to judge 
what will certainly come to paſs; but as there may be forne means 
of making a probable judgment, I ſhall A in the mo 


* to throw all YE — lang on _—_ matter. 


T R A © T 1 v. 
0% the Antiquities 7 the Commons i in Parlanent., 


8 an enquiry into the antient ſtate of the commons in par- 
liament will tend to ſhew what the original conſtitution of 
this nation was, I ſhall endeavour, by ſetting forth my own obſer- 
vations, to throw ſome new light upon this matter. Now here it 
may be firſt obſerved, as a general conſideration of ſome weight, 
that the upper part of a nation, where they have the authority of 
government ſolely in their hands, will always be for keeping the- 
low people under, and not be for granting them any great privi- 
leges : : we have ſeen that this has been the caſe in ſeveral nations. 
_ Since therefore it appears that the people of the lower ranks, 
among the Saxons, had actually great privileges, and a very free 
ſpirit, it is natural to ſuppoſe that they muſt have had ſome part 
in the choice of their legiſlators. It is of farther weight in this 
caſe, that, as I obſerved above, the Northern nations, from among 
whom our Saxon anceſtors came, had a third and even a fourth 
eſtate in their legiſlatures. The burghers and peaſants made ori- 
ginally a part of their great councils, as well as the nobility and 
clergy: and their colonies having been uſed to this privilege at 
home, it is not likely they ſhould be willing to loſe it in thoſe 
public conſtitutions of government which they made in their fo- 
reign expeditions. In fact, it appears that ſome of the Northern 
colonies, that went abroad, did not loſe this privilege. Otho Fri- 
ſingenſ. de Geſt. Imp. Fred. cap. 13. p. 241. fays of the Lom- 
bards, * tantopere libertatem affectant, ut, poteſtatis inſolentiam 
« fugiendo, conſulum potius quam imperantium reguntur arbi- 
trio: cumque tres inter eos ordines, i. e.capitaneorum, valvaſ- 
« forum, et plebis eſſe noſcuntur, ad reprimendam ſuperbiam, not 
* de uno ſed de ſingulis prædicti conſules eligantur.” And the 
fame author obſerves, p. 241, igitur rege (i. e. imper. F reder.) ; 
% apud roncalias quinque, ut aiunt, dies ſedente, et exprincipum ac 
de univerſis pene civitatibus conſulum ſeu majorum conventu 
B b L curiam 
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«© curiam celebrante, diverſa hinc inde ern in queremoniis 
« emerſere negotia. 1 


Tux curia here Wen ttedel 4 is the kane as a + ger aſſembly, or 
placitum, or mallum, Which was often called curia, from whence 
the Spaniſh cortes had its name. And we ſee the conſules, who 
were members of it, were choſen by the lower people, among the 
Lombards, as well as by the chieftains. Now, that theſe Lom- 
bards came from the ſame. Northern countries with our Saxon 
anceſtors, and- had even many, Saxons. mixed with them, we are 
informed by very good authority. Paulus Diaconus, who was 
himſelf a Lombard, tells us, that the Saxons were mixed with the 
Lombards i in their expedition into Italy [g]. And that the cu ſtom 
was the ſame. in Germany, appears from Radevicus, lib. ii. de 
Geſt. Frederici. 4 Confluunt ex omnibus regni partibus cum 
« magna frequentia archiepiſcopi multique alli eccleſiaſtici viri, 

40 „ duces, marchiones, comites, proceres, conſules, K. civitatum 
40 « judices. Idem expreſſe dicit Guntherus; Prælati, proceres, mil- 
« ſiſque potentibus urbis.” The ſame thing appears to have been 
cuſtomary in Germany i in yet later times. Wippo de vita Conradi 
Salici, edit. Francof. ad Man. A. D. 1654, in his chapter intitled, 
de Electione Regis, deſcribes. a great council, or confluence, of 1 
people, near Worms,. at their going upon the election, p. 426. 
« « Conſedere, principes, populus frequentiſſimus aſtabat. Archi- 
6 « epiſcapus Moguntinus rogatus a populo quid ſibi videretar, 

« clegit majoris ætatis chunonem, 1 in dominum et regem. Hanc 
« ſententiam cæteri archiepiſcopi et reliqui ſacrorum ordinum viri 
40 indubitanter ſequebantur. Junior chuno illum elegit. x. Tune 
« fGinguli | de ſingulis regnis eadem verba electionis ſcpiſſime repe- 
4 tebant. Pit clamor populi, omnes unanimiter in regis electione 
40 principibus conſentiebant.“ This was in A. 1 1024, and the 
| fame author, ſays, that A. D. 1028, cc Imperator Conradus fillium 
£< ſuum Henricum, principibus regni, cum tota multitudine id 
ebenda in regalem apicem apud Aquiſgranum ſublimari 
« fecit. The caſe was the ſame in the lower part of Germany 


: 4 © 
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or Belgium. Penes utrumque ordinem wohin et enen 
« plebis reipublice cura antiquitus fuit [].“ yy egy | 

Now fince, from theſe paſſages, it appears, that this dentin 
peoples and particularly the Saxons, did retain in their, foreign ſet- 
tlements, the ſame privilege which they had at home, of having a ſhare 
in the great councils or legiſlature of their countries, it is highly pro- 
bable that our Saxon anceſtors did the ſame here in England, that 
their countrymen did in Italy and Germany. And for the truth of 
this indeed, we have conſiderable evidence, from ſeveral antientwrit- 
ings now extant, which give an account of the ſtate of thoſe times. 
Moſt of them are either relations of councils, or extracts from 
charters, ſaid to have been in thoſe times. With regard to which, 
however, before I produce them, I would not promiſe. that all of 
them are genuine, that is to ſay, made at the. very time, and by 
thoſe perſons to whom they are aſcribed. There is reaſon to 
think that-ſome of them might be forged, by the monks, in the 
time of William the Conqueror, or ſoon afterwards, when their 
titles to their lands were conteſted. But, even admitting this to 
be the caſe, they may nevertheleſs be of conſiderable weight to- 
wards proving the point for which I intend them: becauſe it is 
evident that, if any of them were forged, they were forged not 
long after the Conqueſt: and learned men at that time, as they 
muſt have known what was the ſtate of things, as to the legiſla- 
ture in the Saxon times, ſo they would certainly have taken care 

to make their charters repreſent things agreeable to fact. Beſides 
had they not done ſo, this would have been a certain ſign to the 
king and the great men, who muſt have known how the legiſla- 
ture then was, that theſe charters, which did not agree with it, 
were falſe: on that account therefore N en ſerve our n, 
whether they be really genuine or not. a 
Ix Spelman's councils [s], it is ſaid, that, about the: year 712, 
King Ina aſſembled a great council, wherein ſeveral things © ad 
<«.concordiam publicam promovendam' were done per com- 
& mune concilium et aſſenſum omnium epiſcoporum, et principum 


[r] Grot. Annal. lib. i, p. 4. IJ Tom.! i. p. 219. 
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cerum , cothiitury, et ommium fapibritiit; ſeviotum, et populo- 
rum totius regni.“ And agrecably to this, Bede, in his Eecle- 
fiaſlical Hiſtory, lib. i. tells us, that the grand league and ufion 
between the Britons, Saxons, and Picts, . concluded and con- 
firmed, «pet commune concilium et aſſenſum omnium epiſcopo- 
« rum, procerum, comitum, et omnium fapientatni, bangers, A et 
* populorum, et per præceptum regis Inz.,” 

"In the account of the council of Calchuth given to pope Adrian 
I. and related in the Magdeburg Centuriators, cent. viii. chap. 9. 
Pp. 575. it is ſaid, Hæc decreta, beatiflime, in coneilio publics = 
e coram rege Aclfwaldo, et archiepiſcopo Eanbaldo, et othnibus 
« epiſcopis, abbatibus, regionis, ſeu ſenatoribus et ducibus, et 
« populo terræ propoſuimus; et illi, ut ſyperius fati ſumus, cum 
« omni devotione mentis juxta poſſibilitatem virium ſuarum, adju- 
« vante ſupernã clementid, ſe in omnibus cuſtodire decreverunt.“ 
In the gift of the tithes to the clergy, by Ethel wolph, at Win- 
— A. D. 855, it is ſaid to have been made * præſentibus 
« archiepiſcopis et epiſcopis Angliæ univerſis; nec non Beorredo 
rege Mercia, et Edmundo Eaſt-Anglorum rege, abbatum, abba- 
tiſſurum, ducum, comitum, procerumque totius terræ, aliotumque 
« fldelium infinita mulcitudine ; qui omnes regium chirographum 
«laudaverunt, dignitates vero nomina ſubſeripſerunt [#.” A char- 
ter of Hardecanute is ſaid to have paſſed, cum affenſu, laude et 
t confilio ſuorum archiepiſcoporum, abbatum, monachorum, cleri- 
« corum, et regni ſai devotorum, coo r et cæterorum minoris 
« grdinis gregariorum militum .. | F 

In theſe above cited charters, and others, we OP what beg the 
terms uſed are ſeldom the fame, yet there ate almoſt always Tons 

eprefſions that repreſent the commons or lower ſort of people, as | 
well as the nobility, to have aſſiſted at thoſe great councils or 

parliaments at which the charters were paſſed ; and to have given 
their conſent to them, if not by their ſubſcriptions, yet at leaſt by 
their acclathations ; which 1 have before obſerved to have been 
the way — by the people of Germany. No ſuch a con- 


Ie] nean. His. 4 863. 5 
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currence of ſentiments in a number of writers, who. certainly lived 
not long after the Conqueſt, and their concurrence in ſuch a point, 
as Who were members of the Saxon great councils, which they 
could not but have known at that time, and durſt not have miſre- 
preſented; ſuch a concurrence, I think, deſerves to be eſteemed a 
proof of conſiderable weight, that the commons were then uſually 
preſent, and ſome way parties to thoſe national aſſemblies. _ 
Bur befides theſe: charters, there are extant one or two pieces 
which appear to belong to the Saxon times, and which indeed have 
ſo great marks.of genuineneſs, that I cannot but lay a good deal of 
ſtreſs upon them. One of them is a letter or addreſs ſent from 
the council of Feverſham, held about A. D. 9 30, to King Athelſtan. 
their ſovereign. - It is in the following. words, as we have them in 
the Chronicle of Brompton, p. 8 o. Ap ATHELsTANUM RE- 
« GEM. Kariflime, Epiſcopi tui de Kent, et omnis Kentweire,. 
« Theyni, comites, et villani, tibi domino dileQiflimo ſuo gratias 
4 agunt quod nobis de pace noſtra præcipere voluiſti, et de com- 
modo noſtro perquirere et conſulere, quia magnum opus eſt inde: 
nobis divitibus et egenis. Et hoc incepimus quanta diligentia. 
«. potuimus conſilio horum unn quos ad nos miſiſti: unde, 
* chariſſime domine, primum eſt de noſtra-decima, ad quam valde 
, cupidi ſumus et voluntarii, et tibi ſupplices gratias agimus 
« admonitionis- tuæ. Secundum eſt de pace noſtrã quam omnis 
4 populus teneri deſiderat, ſicut apud Greatleyam ſapientes tui. 
„ poſuerunt, et ſicut. etiam nunc dictum eſt concilio apud Fefre-. 
«« ſham. Tertium eſt, quod gratiam omnes miſericorditer Herme- 
«© rum damimem ſuum de dono quod foris factis hominibus con- 
10 « cefliſti, hoc eſt, quod. pardonatur. omnibus forisfactura de qua- 
« cunque furto quod ante concilium de Fefreſham factum fuit; 
« eo tenore quo ſemper deinceps ab omni malo quieſcant, et omne 
« latrocinium confiteantur trine ad Auguſtum. Quartum, ne. 
« aliquis recipiat hominem alterius fine licentiã ipſius cui prius 
« folgerit, nec intra marcum, nec extra; et etiam ne dominus libero 
« homini hlaſocam interdicat, fi recte cuſtodierit eam. Quintum, 
« qui ex hoc diſcedat, fit dignus eorum quæ in ſcripto pacis haben 
« tur quod apud Greatleyam inſtitutum eſt. Sextum, fi. aliquis. 
3 * homo 
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4e vel illud oeſſare nolit, ut efficias qualiter abſtrahatur in aliam 
«© partem regni tui: ſicut dictum- eſt in reſiduis partibus fit alte- 
« rutrum quod fit, fit comitum, ſit villanorum. Septimum eſt, ut 
< omnis homo teneat homines ſuos in fidejuſſione ſun contra omne 


* ſurtum; ſi tunc ſit aliquis qui tot homines habeat quos non ſuffi- 


e ciat omnes cuſtodire, Præpoſitum 'talem præponat fibi ſingulis 


«© villis qui credibilis ei fit et qui concredat hominibus. Et fi 
= prepoſitus alicui eorum hominum coneredere non audeat, inve- 


„ niat 12 plegeos cognationis ſuæ qui ei ſtent in fidejuſſione. Et 
4 1 dominus, vel præpoſitus, vel aliquis hoc infringat, vel abhine 
«c exeat, dignus fit eorum que apud Greatleyam dicta ſunt, niſi 


e regi magis placeat alia juſticia. Octavum, quod « omnibus pla- 


cc cuit de ſcutorum opere ſicut dixiſti. Precamur, domine; miſeri= 


cordiam tuam, fit in hoc, fit in alterutrum vel nimis vel minus; 
« et hoc emendare habeas juxta velle tuum: et nos devotè para- 
* ti ſimus ad omnia quæ nobis e velis _ wi kl 2 
e tenus implere Dune, 32 S199 * 43 


In this piece, which gives a very natural a the eirbu: 


4ent uncivilized tate of thoſe times, we ſee that the regulations 
made for preſerving the peace, &c. were made by the conſent of 


the villani, as well as of the theyns and comites. They are all 
joined in the addreſs: which never would have been; unleſs the firſt 

ſort of men, i. e. the citizens and burgeſſes had ſome ſhare in the 
legiſlature, as well as the theyns and comites. And this indeed is 


farther confirmed by a collection of ordinances or laws made, not 
long after that time, in the great council of London, held under 


the ſame King Athelſtan, and confirmed by him. The title of 


this collection, which is publiſhed in Dr. Wilkins's collection of 
Saxon laws, is, Judicia Civitatis Londini. And they begin thus: 
Hoc eſt conſilium quod epiſcopi et præfecti, qui ad curiam Lon- 


4+ dinenſem pertinebant, edixerunt et juramentis confrmayerunt 


4 in noſtris fœderatum ſodalitiis tam comites quam coloni.”  » 


Tulis piece conſiſts moſtly as regulations made for preſerving | 
the peace and property of every one againſt thoſe, thieves who then 
much abounded; for preventing their being harboured or protected 


8 by 
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by any men of power or wealth; for the diſcovery, the purſuit, 
and the puniſnment of them, when they are taken; Theſe puniſh- 
ments were to be either fines, or, in ſome caſes, death; and in the 
purſuit of the thieves from one province to another, the ſeveral 
officers of the provinces are ordered to give their aſſiſtance to the 
purſuers, which circumſtances plainly ſhew that they who made 
theſe ordinances muſt have had a ſhare in the legiſlature, and that 
they knew they would be authoritative on receiving the king's 
aſſent and confirmation; which were actually given to them, as 
appears by the final clauſe. Now the ceorliſee, or coloni, would 
never haye been mentioned, as preſent in this council, and parties 
to the regulations made in it, unleſs they had actually been ſo, and 
therefore it is reaſonable to conclude they were. In one of the 
Confeſſor's laws (viz the 8), which ſpeaks of bees, how tithes 
ought to be paid of them, and of other ee it is i r | 
#,concefla ſunt a rege, baronibus, et populo -: 
Bor farther, in order to ſhew the weight dh: whe © cor am 
had in public affairs, it is obſervable, that, in 1017, King Ethelred 
being dead, the proceres which were in London, and the citizens, 
choſe Edmund king. Florence of Worceſter, and out of him 
Hoveden, ſays * cives Londonienſes et pars nobilium, qui eo tem- 
«pore conſiſtebant Londonia, Clitonem Eadmundum unanimi con- 
4p « ſenſu i in regem levavere.” Again, in 1040, Harold was choſen 
king in oppoſition to Fami e by Earl Leofric, and the 
mariners of London, and almoſt all the Thanes north of Thames: 
1o ſays the Saxon Chronicle. And: William of Malmeſbury, 
ſpeaking! of Harold's anſwer to William the Conqueror's claim to 
the-crown,. repreſents Harold to have ſaid; < de. regno præſump- 
tuoſum fuiſſe quod abſque generali ſenatus et populi conventu 
15 et. edicto, alienam illi hæreditatem juraverir.” - Malmeſbury, 
days Dr. Hody [4], wrote within ſixty. years after that time, and 
was well ſkilled in the hiſtory and antiquities of this nation, and 
ſo his authority honld, be of Ligne: gh: — * 
Beau delpiſes it. En un 
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8 To the abovementioned arguments from antient charters, laws, 
aff ann ; de an another argument drawn from the 
caſe in t demeſne, who have claimed a privilege, 


—— to the wages of "Knights ſerving for the counties, in par- 
liament. This appears from a writ in the old Regiſter, fol. 261, 
which is there put down as a form for drawing all writs of the 
mw kind. Rex vicecomiti L. Salutem.—Monſtraverunt nobis 

«« homines et tenentes de manerio de F. quod eſt de antiquo domi- 
« nico coronæ Anglia, ut dicitur; quod licet ipſi et eorum ante- 


s ceſſores tenentes de eodem manerio a tempore quo non extat 
« memoria ſemper hactenus quieti eſſe conſueverunt de expenſis 
vc militum ad parliamenta noſtra et progenitorum noſtrorum Regum 
* Anglia pro communitate dicti comitatus venientium, &c.” | And 
that notwithſtanding this, the ſheriff diſtrains the {aid tenants to 
Tontribute to the expences of the knights that came to the laſt 
—— therefore the king ommands the ſheriff to deſiſt from 
bis diſtreſs. This writ was given about the 15th year of Ed- 
ward II; and there is extant yet a perfecter writ of this kind, of 
50 Edward III, in which that king ſends a ſuperſedeas to the 
ſheriff, in favour of certain tenants of lands in gavelkind, - who 
claimed that hitherto, a tempore quo non extat memoria,” they 
had been, and ought to be free Thom: dar ns to the nn, 
of knights of che ſhire. rs HH | 
H beyond mem Let td 
the reign of Richard I, as may be ſeen by a petition of the com- 
mons to Edward III [{w]. Now if King ent II allowed, as 
he really did, theſe claims, by preſcrip d memory, to be 
— from contributing to the wages of knights of the ſhires, 
e good, it follows that this king was then ſatisfied, that there 
tad been knights of the ſhires from time beyond memory. For 
f knights of the ſhires had begun in any time within memory, 
that is ſince the beginning of Richard the Firſt's reign, then the 
tenants of antient demeſne, could not have had a legal n 
for time immemorial, for their exemption. 


. 


I. Tyrr. B. p. p. 421. and Coke, on Lyttleton, lib. ii. ſect. 170. p. 115. 
62. 
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_ ANOTHER argument to confirm that the commons were very 
antiently a part of the legiſlature, has been drawn from à petition 
of the burgeſſes of St. Albans to Edward II, in the eighth year of 
his reign; in which they ſet forth that they, t ſicut cœteri bur- 
C genſes regni ad parliamenturn regis, per duos comburgenſes ſuos 
e yenire debeant, prout totis retroactis tempor bus venire conſue- 
« yerunt, tam tempore domini Edwardi I, nuper regis Angliæ, 
e patris regis, et progenitorum ſuorum, as in the time of Edward 
II, himſelf « ſemper ante inſtans pabliamentum: and that the 
names of ſuch burgeſſes were always. enrolled in the rolls of n 
cery. Notwithſtanding which the ſheriff of Hertfordſhire, b 
the procurement of the abbot of St. Albaiis, refuſed" . burgenſes 
% prædictos præmunire, ſew nomina eorum returnats, prout ad ipſum 
* pertinuit, &c.“ and therefote they pray remedy.” The allega- 
tion of the petitioners implied or affirmed; that, in all times paſt, 
as well in Edward the Firſt's time, as in the time of his proge- 
nitors, burgeſſes have been wont to eome to parliament. Now 
this was a point of which ſuiely the king and his council could 
never have been ignorant. is it ſuppo able that they ſhould not 
know whether any burgeſſes had ſate in parliament in or before 
King John's reign or no? who was Srandfathier: to Edward I, and 
therefore the word progenitors muſt, at leaſt; go as High as that 
king's reign. A fact of that public hature and importance, per- 
ſons of their public character muſt certainly have been Well ac- 
quainted with. If therefore they allow it to have been ſo, it muſt 
needs have been fs. And they plainly allow, it by their anſwer 
to the petition. For by directing that the rolls of ehancery ſhould 
be ſearched, they ſufficiently intimate that tie names of ſome 
burgeſſes, who antiently cat to parli nent, might be found, and 
the only queſtion was, Whether the burgeſſes of St. Albans were 
in that number? This argument appears to be concluſive; if we 
can rely upon the knowledge e er e me council in that 
int. 29d ed 1549; 0968-406 35 e | 
. — ieee ib untere 0 to „ Petyt, p. 38. 
1s, certainly inſufficient. He lays, that theſe burgeſſes of St. Albans, 
if 1 had any claim to be called to parliament, had it as they 
ce were 


196 QF, TEMPORAL LIBERTY; Part I. 
were tenants in capite of the king. But Firſt, this does not appear 
by the words; for pro; omnibus ſervitiis faciendis, which he. 
tranſlates in lieu of all ſervices, may as well fignify that they ap- 
peared, in parliament, in order to perform all ſerviees that might 
be required of them. They do not found their claims upon being 
tenants. in capite only ; and it is certain that many other burghs, 
which / did. not- hold of the crown in capite, did yet ſend\mem- 
bers to parliament, as Arundel, Bath, Wells, Bodmim Bridge- 
water, &c. (x]. Secondly, Brady obſerves upon the words . evo- 
? catis evocandis ſi neceſſe ſit, that the king was the judge when 

it was neoeſſary to call them. Whereas, ſi neceſſe ſit refers to 
their being found ta have a juſt claim to it from the rolls of chan- 
cery, Or not. But, Thirdly, Brady, moſt evidently endeavours to 
conceal the true ſtreſs of the argument: it lies upon this circum- 
ſtance, that the king and his council, by directing a ſearch into the 
rolls of chancery, did grant the general allegation. of the petition 
to be true (viz.) that 5. ceteri- burgenſes regni totis retroactis 
f. temporibus, tam tempore Edw. I. quam progenitorum ſuorum; 
«« yenire ad patliamentum conſueverunt. Wqhereas if there were 
neyer any election of burgeſſes till 49 Henry III, which: was but 
fifty years before 8 Edward II, ſute all the world muſt have 
known ſuch a fact, and much more the kjng: and his council: 
even the ſheriff of HertfordGhire, and the abbat. of. St. Albans, 
would moſt certainly have ſhewed: ER to be falſe, 
if it had been ſo z but they could not Kon! MALIN 
” STALL. another argument of the like fort — 1 e ta 

the rolls of the parliament, 2 Henry V. p. a. Ne. 10. in which 
the commons ſay . our ſoverain lord your humble and true lieges 
that bee come for the emen of your land byſechin on to your 
t ritz wiſſeneſſe, tha fo as hit hath evere be thair libertie and free- 
«« dom that there ſhould be. noo ſtatute, no law be made of laſs 
« than they yaf theretq theit aſſent, conſfideribg that the comens 
of your land the which that is, and ever hath bee, a member of 

406 908 n. mA 48 ny parame. N. 
do dt 16 40 ee eee eee eee e 
Fane E ho "Ns Hef Pa4! So 111 TO ORAL YG 4-11 
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i „b ö — that the commons Here aàffert 
eher been a member of partfarhient; Wd eim cee think that the 
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Mert that they have 


ſhould be tiſtaken in'7"point'sF ſb #Huth 'fmps em- 
ſelves ? They had then, before che abbfes wert diſtelved, many 
eviderices' to inſtrück then itt this point! Geh are probably 
 loft'finee that time. Brady fays, patfiaments tn) Be trätkakcen, a 
gives an inſtatice bf one, in Richard che Second's time, chat was 
ſo about Ireland. But it muſt alſ be allowed 46 be pföbible; that 


a parliament ſhould be well advifed and irſtructed bot a thing 
which ſo much coticerned its own' antun) os right; and which 
it afffrtned ſo ſolemnly to tlie king. enen dur 


1 cannot forbear to think, therefore, "our lie dd no ſinall 
weight to the offiet Irgurnents FRI Produced for the antiquith 
of the commons, as a ark of thelegiflatire'ih parliament. L 
not indeed clear, thit they were ways there as they are at 755 
ſent, repreſented by Knights Aena and burgeſſes. T am in- 
 elined to be of opinion, that the cities ind bufghs Appegred fliers, 

by their elected magiſtrates, their alderttien Aid tüngeteves; and 
the freeholders by their Herttrs herctöcks, And Vorollels 7 ; all Win 
the frecholders choſe: ind it is not ienþtbGa6k chat, belides theſe, 
the thanes ot gentlemen, who hat 4 certflin eſtate, perhaps fly 
hides of land held of the king, thight alto Habe a Fehr, or b 
under an obligation,” to attend ie Pika colnet.” Ff 4 halter 
of Hetity I. is mud aſcribed, „ teftfbus archiepiſropis, epiſtopis, 
« comitibus,” bardribus; "yice-comitibus,” et 7 0 atlbus totius 
regni Angliz, apud Weſtmotafteriuttr quando éegb coronatus 
« fui [9 But however apt el TEE Kelle Who fuß 
eiently Side, that the cormmibd bad 48 the föbinty, Had 
ofiginally, ana du ihg- alf the r ky wid. Pine. thats in the legit. 
lature ; and that bond leres def . privileges, and 
ee ſpirit, they are known ta Hive Ways Had; Before the Nor- 
man Conqueſt. 2989 131170 inne Bat obne os or wb ear 

Bur at the Conqueſt, tlie Cale ws A gootf des Altered il. 
liam 1 ſeems to habe Ve Bhi bag pt fe bittes ard tows: ab 
thoſe bodies of men do not appear to have bien ar chat time a part 


"bf Hody Convoc. p- 185. "ITY 9 EA 
Ee 3 55 
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of the legiſlature in Normandy; fo it was his intereſt not to let 
them continue to be ſo here, becauſe he could not expect to in- 
fluence them ſo well as he might the land- holders. Many or per- 

haps, moſt, of the lang eſtates were by him diſpoſed of to his crea · 
tures/; or were, by him, at leaſt, ſubjected. to a tenure which gave 

um a great command over them. But the inhabitants of citics 

and burghs were not ſo eaſy to be brought into, or made conſtantly = 
to comply with, his meaſures, and therefore! he ſeems to have born 

the harder upon chem: and. this appears, very plain from ſeveral 

conſiderations. Fi rom domeſday book, we. find he even doubled 

thoſe fee - farms-rents which ſeveral cities had paid to the crown 
in the, timę of Edward the Confeſſor. York, for inſtance, then 
paid 53 L. hut, aſter the Cangueſt, 100% Oxford paid before, to 
the king, for: all cuſtoms nnd paym nts, 20 J. per annum and fix 
ſextaries of honey; to Earl Algar 10 J. per annum: but after the 
| Cengueſt it paid ſixty pounds... F Wallingford, i in King Edward's 
time, was valued. at 204. but, at the time of the ſuryey, it paid 

6% belies the takm geh de 40g the like was the cale of 
Stamford, Nottingham, en Norwich, 4 Ke. Several of the 

wee oy 1 ae Saxon times were abridged; and they 


were. ſubject to that A areas Jaw. of, gouvre feu; an, loſt in 
all Mats if Naar nig oc % bisd b 1s 2gh i! 
Fon though, ing A. Wall 1 Coogernr ape abort char- 


ter to Londons/;by; the: ingereeflion gf its Bilbop, by which: 2 
declared, that, they ſhould be law. worthy, as. they were in King 
Edward's days, and their, children ſhould inherit- their father 8 
goods, and ,thould be. protected. f rom violence, yet it 180 evident, 
that they vers, not upon ſuch f. foot t,of liberty s they; were, be; 
fare the Conqueſt. But by;degr xeceefing kings, ſtanding 
in need of the aflſtance; of the cities and burghs, did by charter 
grant them. diver S privileges. Henry I, Henry II, Richard I, and 
John, did ſo to London and ſeveral other cities and burghs. But 
till chere is o appearance that, any of them were ale to par- 
liawent, by. eepreſgntatives pf UW till the time of 
King John. Before that reign, the parliaments ſcem to have con- 
| üiſted W of the Biſhogs and the e greater © and lefler lay tenants in 
2 _ — . 


\ 
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capite. For that the leſſer of theſe tenants. were ſummoned. and 


had a right to be there, as well as the greater, may be fully ſhewn 
by many inſtances. 1/, The Saxon Chronicle, p. 190, informs 
us, that William the Conqueror uſed to keep his. Chriſtmas at 

Gloceſter, and that at thoſe. times, ,**, preſto apud eum fuerunt 
omnes optimates per totam Anglorum terram; n ﬀ 
66 Gr MG A Sohnes et comites, thank et  equites.” 25 eli ineuets 


ad 


tween | the FR and e Aal, foggy that; in the 1 
970 Rockingeham, there was totius regni adunatio. And that 
«« miles unus de multitudine prodiens viro aſtitit flexis tam £0. 

e genibus, dicens: domine pater, rogant te per, me ſupplices, fili 
tui ne turbetur cor tuum, &c. Quæ verba dum pater com 


3 vultu . intellexit, animury, populi | in tus ſecum engen 5 
40 ' tia e e. feed 01 
=”; < In 1101, Robert duke of Normandy, | ——— about. nepal in- ] 
vade the kingdom, King Henry I. to engage his people more 
faithfully to his intereſt, promiſed them to govern, with juſt and 
holy, laws "4 15 ſed ubi ad ſponſionem fidei regis ventum elt, totius 
cc regni nobilitas, cum populi numeroſitate, Anſelmum, inter et. 
40 regem, medium fecerunt, quantus ei vice ſui, manu in manum 
cc porrectd. promitteret Juſtis et" ſanctis legibus, ſe totum een 
4 quoad viveret, in cunctis adminiſtraturum . nn 
4750. Ar che great council at Northampton, under Henry I, 
nk Archbiſhop Becket ; the biſhops. and. earls, and. greater. 
harons,, are deſcribed. to have gone unto. the 5 to Judge Becket. 
The biſhops delired t to be exculed from judging him. * „Nec mag 
dans ite, Stephegzz * a comitibus ez, Würden eh Rex de are 
1 epiſcopo jodicium. Evxoca tur. quidary, ex. vice-comitibus 88 2 
| 10 cunde dignitatis barancs, ut addantur eig et. eſſent, jud! cio, This 
clauſe ſhews that the vice comites, as 10 as, the barones 1 
were preſent at the council, though they, den part in judgment. 
$tbiy, HoyBDEN, fol.  44.5,,, mentions. ſame, 8gulations Made 
in Richard the Firſt's time, about the foreſts, a FR, Malu et 


Iz] Eadmer, p. 59 + 4 5 bf} 
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hiepiſcoporun oporum, ibatur, contin” 

6 et e et militum totius regni [al... 
Tur firſt ſtep, that I can find to have deen; made twink ads 


mitting the repreſentatives of the cities and butghs to parliament, 
was thy legate's ſending for the Londoners to the council of Win- 
_ cheſter, in the reign of King Stephen, A. D. 1142. They were 


then looked upon as of Ah conſiderable weight, that it Was 
thought of moment to footh and gain them. In King John's time, 
the & citizens of London, having ſided with the batons; and admit- 


ted them into the city, their intereſts wete farther taken care of 
in the great charter, granted by that prince, A. D. 1216, in the 
_ 15th year of his reign. That charter, after ſaying that no ſcutage 
is aid ſhould-be taken in the kingdom, but by. the conſent of the 
common council thereof, except in three caſes, and then only a 
"reaſonable aid, goes on thus, <* Simili modo fiat de auxiliis, de civi- 


« tate Londonenſi: et civitas Londonenſis habeat omnes antiquas 


& libertates et 'liberas conſuetudines ſuas tam per terras quam per 
„ aquas. Præterea volumus et concedimus quod omnes aliz civi- 75 
States, et burgi, et ville, et barones de quinque portubus, et 


« otrmes portus habeant omnes libertates et omnes liberas confue- _ 
on tudines ſuas: then immediately follows, et ad habendum 


commune concilium regni de auxiliis aſſidendĩs (aliter quam in 
66  ttibus cafibus prædictis) et de ſcutagiis aſſidendis ſummoneri 


« faciemus archiepiſeopos, epiſcopos, abbates, comites, et majores 


* barones regni ſigillatim per literas noſtras. Et præterea facie- 


« mus ſummoneri in generali, per vice-comites et ballivos noſtros, 


omnes illos qui in capite de nobis tenent ad certum diem, ſe 

6c ad terminum 40 dierum ad minus, et ad certum locum e et tem- 

Fe pus, in omnibus literis illius ſummonitionis caufam ſummoni- 
& tionis a0 exponemus. Et fic fact ſummonitione negotium 


« ad diem aſſignatum procedat, ſecundum conſilium eorum qui 


19 præſentes fuerint, quamvis non omnes ſummoniti venerint {1 


Sor authors have thought, that by the Clauſe © et ad haben- 


RAE. dum une concilium, &C. vr immediately following the grant 


(7 Hody cane p. 261, [6] Spelm. in Lig: Johan, p. 369. edit. Wilk. 
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or confirmation of theſe liberties to all the cities, burghe, Kc. 
that clauſe muſt imply a grant of a liberty foe them to cou to 
parliament. But that cannot well be, becauſe then this grant muſt 
be made to all, not only eities and burghs, but all villes and ports, 
which cannot be ſuppoſed. I think it, therefore, moſt probable 
that it was ſometime afterwards before the repreſe: tatives of cities 
and towns were ſummoned to parliament. In the great council 
held by Henry III at Weſtminſter; it is plain enough, there were 
only the higher and lower clergy, and thoſe of the laity who held 
of the king in capite [el. But yet before, in the 1 5th year of 


King John, A. D. 1213, a parliament was held at Oxford; tb 
which were ſummoned four diſereet knights for every. ire, tage- 


ther with all the knights within the king's bailliages la]. A. 'D. 
1236 a parliament was ſummoned to meet at Weſtminſter; to 
grant the king a ſubſidy, and the perſons by whom it was granted, 
were < archiepiſ. epiſ. abb. prior. com. et barones, milites, et 
6 }tberi homines, pro ſe et — villanis nobis ooheeſferunt in auxi- 
cc lium 30”, partem le].“ To e ee CUTS 710 10H 4 n in 

To the parliament of Heniry 11, A. D. 1254, were 1— 
two knights of every county, to be choſen by it. And the king 
tells the ſheriffs of Bedford and Buckinghamſhire, that the earls 
and barons, et cæteri magnates regni, had promiſed to be at 
London three weeks after Eaſter, with horſe and arms, in order to 
ſail into Gaſcony. Then he requires all thoſe within his juriſdie- 
tion, qui tenent 20 libratæ in capite” to do the ſame. Aſter- 
wards he commands « quod præter omnes prædictos venire facias 
« coram concilio noſtro apud Weſtm. in quindeni paſchæ, prox. fut. 
* quatuor legales et diſcretos milites de comitatibus (two for each) 
* quos idem comitatus ad hoc elegerint, vice omnium et ſingu- 
« lorum eorundem, ad providendum una cum militibus aliorum 
comitatuum, quos ad eundem diem vocari fecimus, quale auxi- 
_ « lium nobis in tanta neceſſitate impendere voluerunt /f.“ Bladv. 
in his introduction, ſays this was not a ſummons of theſe knights 
to parliament, but I think his reaſons are not of much weight. 


(e] Spelm. Cod. Vett. Leg. Henry III, p. 384. Wilkins. [aA] See the writ 
of ſummons Hody, p. 279. [e] Hody, p — — HE: ] Ibid. p. 341. 
ds, Ix 


Is the ſame year, 38 Henry III, the regents in England ſent to 
* archiepiſcopis, epiſcopis, abbatibus, prioribus, comitibus, baro- 
e nibus, militibus, civibus, burgenſibus, et omnibus -aliis fide- 
« libus ſuis of Ireland, to have a ſupply granted [g]. And Petit 
argues from hence, that if the cives et burgenſes were then a part 
of the Iriſh parliament, they muſt certainly have been ſo before 
of the Engliſh, whoſe form of government was copied by Ireland. 
To this Brady anſwers, that the firſt writ ſent into Ireland, on this 
occaſion, made no mention of cives et burgenſes; which is true. 
But this does not deſtroy the force of the n drawn —_ 
the ſecond, which does mention them. | 
__ In 1264, 49 Henry III, was held that famous 88 at 
London, in the Octaves of Hilary, to which Dr. Brady conſents 
that two knights for each county, and two citizens and burgeſſes 


for each city and burgh, were ſummoned. But biſhop, Atter- 


bury [4]-fays,. that if ſuch a change in the conſtitution as ſummon- | 
ing knights, citizens, and burgeſſes to parliament, had happened 
all at once, ſome of our hiſtorians would certainly have taken 
notice of it; which they, do not. He thinks the alteration was 
made by degrees: knights and others had been ſeveral times 
called up from counties, to give account of grievances, &c; ood 
ſometimes on account of grants and ſubſidies. 

Ix 34 Edward I Ii], it is ſaid, that the prelates, ls. * 
and others, as alſo the knights of the ſhires, being met, they 
unanimouſly gave the king the thirtieth part of their goods. The 
others here mentioned, muſt have been the tenants in capite. It 
is probable, that they for ſome time came to parliament, upon 
a general ſummons, purſuant to Magna Charta; afterwards they 
finding their attendance a burden, and being capable of voting for, 
and being choſen, knights of the ſhire, they, at length, quite diſ- 
continued their attendance: which the great barons liked well 
enough they ſhould, that the diſtinction might be the greater. 

Id the reign of Edward I, there were conſiderable variations in 
che ſummons of knights of the ſhires. In the 18th year of this 


DL] This writ is in Brady's Introduction, p. 90. L Rights of Convoc. 
p-. 337 li] Tyrr. B. P. p. 346, 347. 5 
reign 
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reign two or three of the moſt diſcreet'knights were to be choſen 
for each county. This was after het had utage granted by ſome 
members of this ſame parliament, t before theſe knights came; and 
alſo before the fiat: of Were: Id, Was fade I Ny 0 47, he 
ſummoned two knights; und the day following he iſſued another 
writ, for ſummoning two knights more. Brady obſerves, Intro-— 
duction, p. 151, that the variatibns in th& number of knights in 
this king's reign, ſeems to ſhew that the conſtitution of Parliament 
was not yet fully fixed: which, indeed, I think very probable. 

Urox the whole, I think it moſt probable, that after the Nor- 
man Conqueſt, when the feudal ſcheme” preyailed//morer than it 
had- done before, the parliaments were compoſed, not only of the 
great barons, but of all thoſe: who held of the king in capite: It 
is plain from many paſſages above cited that the tenants in capite 
were there, and gave other aids as well as eſcuage- And theſe 
renants in capite muſt, ſometime after the Conqueſt, be very on- 
merous, as thoſe aſſemblies are repreſenteit to have been: More 
over, it is alſo very probable, that thoſe cities and burghs, Which 
held of the king in eapite, ſent repreſentatives; which agrees with 
the argument from the caſe of St. Albans: at leaſt they might, if 
they would: By its being made an article im the great charter, 
that the great barons ſhould be ſummoned: by a ſpecial tit: to 
each, and the leſſer barons! by: — the ſheriff, 
it ſeems to have been reckoned a privilege to be ſummoned; It 
ſhould ſeem. likewiſe that Montfort, by ſummoning ſome, both 
knights, citizens, and burgeſſes, who were not tenants in capite, 
might do it with a view to m n e leſs attached to the 
crown- than they. 10 dcr it hüt oa dit od 
How EVER — in b is certain, that eyen from the Con- 
queſt, till the time that the commons were regularly ſummoned to 
parliament, there were always lower kind of men, as well as the 
greater barons, members of parliament, And before the Conqueſt, 
during che Saxon conſtitution, the! o commeye: er a wy: 
in the legiſlaive authority. e e on ft OY ONS iti nate 


De Sc 


notice of ſuch as are of chief moment t 


 wever had, the ſole right of ſummoning pom andy: afken 
they are met, of continuing, adjourning, prot 


be thinks fit; and may then prorogue or diſſolve it, in e 
members of which it is compol 
nean or factions ſpirit. By diſſolving it in ſuch a caſe, there is a 
chance that the nation will chuſe another of a better diſpoſition : 

or at leaſt che cron will be ſecure that attempts againſt its legal 
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TY is not my defign-to ſet forth/an-aecount-of all the, partivulars 
of the royal . prerogative: without mentioning. theſe which 
— the row an advantage over the ſubjects, as to the forms of 
legal proceedings, for! ſecuring ite debts, Cc. I Hall 3 wake. 


02 Tn 


— — —— Fang 
bei 


ng made upon it by the people. And herein I ſhall begin. with 
that part of che royal prerogative which regards the parliament, 
andd is d 1187 ed tokeep it in a due ſubordination-. ti eli 10 kia; 


Ap, in oppotition to: Mf“ Sidney, I muſk eke the liberty.to 


4M; that, by our national conſtitution, the crown hath Kill, as 


chem. It is Wonderful that a gentleman of Mr. Sidney X reading 


 thould ever have thought of maintaining the ee 0 10 Pinot 


| Toben the king is obliged to call a new parhament every 

ſeven years, yet he may ſuffer it to fit as little time every year a8 
tho 
vo ſed ſhould'be generally of a and 


togatiye will not be carried on under the name and authority of 


2 a paffiament. In parting with this right to diſſolve the parliament | 
of 1641, Charles I made the greateſt ſtep towards his own ruin: 


T o If, after he had made thoſe 3 he did, in favour of 
2 Hůlberty, 


Trat . 0 the Royal Prerogatiues At. $95 
liberty, and * ee continued to puſh him farther, he had 
diſſolved them and called another, it is probable he would have 
had one leſs diſaffected; ; or if he had called none at all, the cepyb- 
lican party would have had a much worſe chance for ſucceſs. Ou 
the other hand, if the, crown likes the temper of, a parliament, 
it may continue it in being for ſeven years together, and thereby 
ayoid encountering with thoſe. diſcontents which are ſometimes 
unduly, raiſed amongſt the people, and may have a. bad influence 
upon the elections of members of parliament. The grown may. 
within the compaſs of ſeyen years, ſtay. and chuſe its time for a 
new parliament, when theſe: diſſenſions are allayed or ſublided, 9 
Bor the moſt important part of the prerogative, with regard to 
the parliament, is, that the cron hath, a negative againſt paſſing 
any bills into acts; and can thereby prevent any. thing fro: 
coming a law to the diſheriſon or diladyantage of itſelf. And for 
the exerciſe of this negative, the king is not obliged to give . 
reaſons; it is ſufficient that he judges the matter unßt to be 
enacted, hs. of our writers, indeed, have preſumed to, affir 
and others to inſinuate very ſtrongly, that the crown is obligad-to 
— paſs all bills that are preſented. to it by parliament. .. They quote a 
part of the oath. taken formerly by our kings, at their. coronation, 
as implying thus much, (via.) . concedere juſtas leges ques yulgys 
« elegerit.” And they infer the thing from a clauſe i MM; the ſtatute 
of proviſors, 25 Edward III. ſect. 6, Which is in 
The faid commons have prayed our lord the "ogy ſith the 
« right of the crown of England, a 


«© that, upon the miſchiefs and damages which happen to his realm, 


e he ought and is bound by his oath, with the accord of his peg- 
Ng in e- 


«+ ple, in parliament, thereof to make, remedy, and law, anc 
„ moving the. miſchiefs and dangers which thereof , may Fir 
that it may pleaſe, him thereupon, to ordain remedy. Upon 


which clauſe Bacon, in his diſcourſe on the government of Eng- 
tang, comments thus: The rule. of a king is law and counſel : 

«+ unto theſe, in all prudential matters, he muſt ſubmit his judg- 
« ment and will, as he is a king.” And ibid. part ii. p. 176, he 
"90 that, «© how a double negative ſhould veſt in the houſe or 


D d2 : Ne «lords, 


; theſe. terms. 
d the law. of the realm, is ſuch, 
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« lords, one originally in themſelves, the other in che ſole perſon 
of the king (when as in no caſe is any negative found upon re- 
* cord, but 'a modeſt waving the anſwer of ſuch things as the 
40 king likes not) i is to me a miſtery, if it be not cleared by ufur- 
« pation.” And even the houſe of commons, in the reign of 
William III, though they did not, indeed, go ſo far as to deny ex- 
preſly that the crown was at liberty to give its negative to any 
bills p fed by both houſes of parliament, yet, in their repteſen- 
tation OY Ae ce, they tell his majeſty, that What bilks | 
had been agreed to by both houſes, for the redrefs of grievances, 
or other public good, had, when tendered to the throne, obtained 
the royal aſſent, and that! there were very few inſtances, in former 
"reigns, where ſuch affent, in fuch caſes, had not been given; and 
theſe attended with great inconveniencies to the crown of Eng- 
land. But, as the houſe of lords did not join in making this repre- 
"ſentation, many perſons, who well underſtood our conſtitution, 
thought that the houſe of commons preſſed rather too hard upon 
the crown, in this matter. For Queen Elizabeth, ät one time, 
Fbb. 9. 159, tefuſed' her aſſent to above forty bills, Which bat 
paſſed both houſes of parliament [#]. And ſhe alſo, in plain 
and full terms, aſſerted her right ſo to do, faying to Sir Edward 
Coke, ſpeaker of the houſe of commons, it is in =_> mover to 
aſſent or diffent to any thing done in 10 many LN RM? 
Ap in Henry the Fifth's time, Rot. Parl. 2 Henry V. Ne. 221, 
' when the houſe of commons challenged it as their freedom, that 
they ſhould not be bound to any law without their aſſent, the king 
allowed it; but, at the ſame time, affirmed, that he was alſo at 
liberty to grant or deny what he pleaſed of their aſkings Ln]. In- 
N many of the antient laws, deing penned in the way of grant, 
or ordinance, from the crown, in anſwer to the petitions of the 
de hath led ſome perſons to imagine that antiently our 
"kings made laws, by their on authority, without aſſent of par- 
liament. By the preamble to the conſtitutions at Grately, in 
Kiag Athelſtar 8 time, it appears as if the legiſlature, in civil mat- 


[4] Townſend's Colles. p. 127. , [7] Prynne” 8 Plea for the Lords p. 41 1. 
1 Tyrr. B. Pol. p. oy 


ters 
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ters, lay Were ae King: and as if the biſhops and other 
great men were convened only for their vie; and not to e 
any force or authority to the law [7]. 71SDQOFT+-B 
6666 SH PRO TO AAS: one: for Fg en ſufficient; 


ga. y the original conſtitution, the great council Or. parliament 
A. negative on the crown, in all; matters; or rather nothing 


could have the force of hw without the aſſent of the great council, 


unleſs, perhaps, for one age after the Norman Conqueſt. But 
then it 18, equally clears a and indeed more ſo, that the crown had, 


ern 


at the ſame time, a right to deny its, aſſent,to any propoſals made 


by the parliament, and that, without ſuch aſſent, no laws could be 
of force. Por in the end of the ſtatute. of Merton ſoſ it is men- 


tioned that“ magnates petierunt propriam priſonam de illis, quos 


© caperent, in .Parcis, et vivariis ſuis. | Quod ine dominus TEX . 


1444 


* contradigit, etadeo differtur. 3 


51 F 1 41 Fo _ 


- Tnoven the king x was obliged to uſe this power Jihad 18 


the public good, yet what was thus Juſt: and good he alone was to 
Judge for himſelf; which indeed the houſe of commons,.in King 


Ames the Firſt's time, made no difficulty of. acknowledging. 


They fay, i in the apology deſigned, to be preſented . to that prince, 


that they knew their ber a bill could not bind his majeſty [p]- 


And whoever conſiders things rightly will allow, that this. part 
of e our. conſtitution i is fo founded on reaſon and expediency, as well as 
=. preſcription. For, in a mixed government, if the ſupreme 
power had not ſuch a negative, with regard t to bills offered to be paſſ- 
ed into laws, it would ſoon be reduced very low, and all authority | 
bi wh fall, * e 19 7 1 hands of the mts or their is 


i 


Nia of 50 3 to the ae was 3 their 
tribunes : and after this came once to be the. caſe, there being no- 


| thing to check the impetuoſity of the = people, it ſoon carried all | 


Inu) Colliers Eceleſ. Hiſt. vol; i 1. p. 176 A bY Ebkr's 2d Inſt. p. roa. 
[] Hale of Parliam. p. 232. * 
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befskeift, and Bere CW Miet an U Trav rende ee b 
a ditinet örcer, hich ws Ke teat"edife bf the ruin of that 
0 le. f 4 250 ens Mien 29; 9164 * 
a TY um mand in moſt cr ohr Gothic Sn 
In ed to mike laws by its 


wi athority, 10 it had A negative given to it upon any Pepe 
made on the part of the people: e and that, in order to make a fort 


of farther defence to it, another negative Was alſo veſted in the 


houſe of lords. If any perſon confidets h6w apt the people are, 


like a great body of Water, tö be put in Milos, Wi and then to preſs 


very ſtrongly upon, and almoſt bear down, evety thing in its way, 
he will ſee the fitneſs of having ſuch an e to reſtrain and 


keep them i in due bounds. 8 Bac: ll 


'Prrnays it may be thought, it ! is not at all prefurnable, that 


the houſe of commons ſhould ever be diſpoſed to offef any Hills 


that are againſt the national intereſt, or unfit for the crown *o 12 


and T believe, indeed, that this cannot happen frequently : but 
that ſuch a caſe it is not impoſſible, , we may! learn from the expe- 


rience, both of other nations and of our own. The peop ople of 


Athens, in the application of public money, in the Ware the 


Syracuſan and Peloponneſian wars: the Roman people, in voting 


the Agrarian laws, in continuing the commands of provinces to 
Pompey : and Czlar, and i in ſeveral other inſtances, were wrought 
upon to act againſt.” the, public 1 intereſt. And, in our own nation, 


in the time of Charles L the houſe of commons grew ſo fond of 


extending their own privileges, that they actually overbore both 


the houſe of peers, a and ruined the whole conſtitution. . As a 
guard, againſt any ſuch exceſſes for the future, a negative, both in 
the e crown and in the houſe of lords, i 18 very expedient; ; and, if i it be 
exerciſed generally in a proper manner, it will be approved, I be- 
lieve, even by thoſe of the commoners who are true E to 

our conſtitution. i 5 | | 
As to the execution of the laws, the « crown has likewiſe ſuch 
powers as are ſufficient, borh for its own fafety, and for the pro- 
tection of its ſubjects. There is indeed in the cities, and moſt 
other corporate towns, civil authority, in ſome meaſure, inde- 
pendant 


Tract V. Of the Royal | Ap 4 Se. 209 
pehdarit on ike crown'; becauſe, by vittue of charters granted 


nu by. former .princes,. they are authorized, tg chuſe their own, 
civi magiſtrates from. among. themſelves, heſe nates, for 
maintaining the peace, ſuppreſſing diforders, and f giving cour ſe to 
juſtice, can, in moſt caſes, act without any new warrant from the 
crown; and can, in ſome. caſes, even put ſubjects to death without 
its aſſent [q]. . But this authority ſeldom reaches, any farther than 
their own, precindts : . and their exerciſe of it is cognizable | by the 
u dges 0. the fuperior,c courts at Weſtminſter, who, though they be 
5 life, a s has been before obferved, yet are, at firſt, po e 
by the king, and may, therefore be reaſonably ſuppoled willing to 
take, care that the royal prerogative. be not impaired. ... ee 
Tux other part of the peo le, who do not. awell = corporate 
towns, 15 more immediately ſubject to the Juriſdicrion of the Juſtices: 
of the peac „  Thele officers ſucceeded to the antient conſervators 
of the 11 and were antiently elected by the people; TY and there 
have been , ſeveral. parliamentary, applications that the juſtices: 
might &ill be o choſen: but this would have been i inconvenient ; 
and the. crown has very fitly reſerved the. power of appointing 
them, with commiſſions during pleaſure. n 
Tux writs, and other forms neceſſary to. the 2 of civil 
juſtice, are executed by the ſheriff, who is.an officer allo appointed: 
y the x great, officers * the crown. F *ormerly he Was choſen by: 
the {hb ug but this was found. inconvenient, and ſo the ap- 
pointment of him was veſted in the great. officers. of ſtate. He 
as the command of all the power of, the. county, or. of all the 
civil force that. can be. raiſed, therein, except; 1 in the ſeveral ont | 
dictions of the towns corporate: and in them no force can. be 
uſed but in execution of legal 9 or for refiſtance, of any 
ſudden invaſion. In any other caſe, no great company of Perſons, can. 
appear: in arms, or in any, forcible. manner, without a comm | 
from the crown. It is manifeſt rebellion (ſay the judges in. 1 
carl of Eſſex's caſe, 1 in Queen Elizabeth's reign) to force the king 
to govern otherwiſe than according, to his own royal. direction; 5 


[as See the charters of the Cinque Ports, 
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and for the tbſe ect to put bimſelf into ſuch 4 fireng th, thit the 

ing ſhall not be able to "refiſt' him! nay ſußz 10 5 Dy power, 
ought not to fake i upon them t to remove evil Ware Jors, * one” 
ing reformation, &c. this being ley yidg . War (Againſt * . king 
esu 1 22 take upon them royal amel, Wen! 18 againſt th ie 


kit 8. 33 01 © 2 i ne 6 Yu gli x &S 434% 4 415 
4 n 


Ir 4 as. gather. together, Tm f way, to be e mee 
of ill intentions, t the number of more than twel ve 5 ſons, t 
ſheriff, or any other of the king's juſtices. of, AS, may 720 
a proclamation to them, as appointed by an Ser, of | Os TY 
made in 1 George I; and, f in, the king's name, 1 command 
them to diſperſe; after which, "if the! , continue affe <mbled. for 
above one hour, "jos are, by 15 pe of felon 995 „The | 
ſubjects cannot aſſemble, even ſo much as. un er 15 ＋ peti- 
tioning | the king, in any great or dangerous deen for pb I 
Car. II. cap. 5, te preſent, A petition to the king, or either, aß 
of parliament, attended by above ten Perlon, f is puniſhable. * raed 

No ſubje& can bund | any caſtle, r other” fortreſs defenſible, 
without leave of the king [7]. Nor can at any ſupfeck, except in 
caſes of ſudden inyaſion, or other danger, garriſqn « or hold any ſuch 
place of ſtrength, or array, or bring, into the field any ele of 
armed men, without the vie 8 cormiſton authorizin Him ſo to 
do. Nor can any ſubjecte equig oi or arm any ſhip of war, fo as to aft 
with it againſt any perſon, either a foreigner, 5 his fellow ſubject, 
without the like commiſſion. For by 13 Car. II, cap. 6, the king is 
declared to have the ſupreme government : and diff ofal of the whole 
militia of the kingdom, by! ſea as well as by la and; and that no 
| perſon elſe, nor either houſe. of parliament, nor the two houſes 
i * 1 can lawfully pretend to diſpoſe of any part of the ſame. 
Mx. Moyle, f in his treatiſe of the Roman goveriment, ſeems to 


3 


formerly, and a 991 for the worſe. with 60 The 2 of other 
« nations, he ſays, limited the regal power, by' placing the ſword 
« jn the hands of the ſubjeRt, which was ; the beſt ſecurity of all, 


[7] Coke's ad Inſt, p. 30. Rot. Parl. 45 Edward III, and 6 Henry IV. 59. 
; Rs © 


Tract v. of the 224. Prevgtv, * 10 arr 
s 7 FE E j „ while che 


that, in ſome other nations of Whigs Hi et 2 | 
ſometimes, act as if their laws gave them the authority of the 
ſword, to proſecute their on quarrels with one another, inde- 
pendantly of their kings. Alteſerra, and Count Boulain. vol. iii. 
p. 400, acquaint us, that it was ſo in France. Nay, it was fo to 
ſuch a degree, that the tenants of great lords were obliged tu ſerve 
them in war, even againft the king himſelf, if he denied them 
juſtice. But the natural conſequences of this Practice were con- : 
tinual civil wars and ravages, unjuſt oppreſſions, violet) 
cruelties, in that kingdom, as long as that liberty laſted. 
Ix England, under ſome reigns, when the 3 
our princes made the crown weak, ſeveral of the great ſubjects 
took the like liberty. In the ſtatute of Martbridge, 52 Henry III, 
A. D. 1269, it is ſaid, that tempore turbationis nuper in regnp 
Angliæ ſubortæ, et deinceps, multi magnates et alii juſticiam 
« indignati fuerint recipere per dominum regem, et curiam ſuam, 
prout debuerunt, et conſueverunt temporibus prædeceſſorum ip- 
v« fins domini regis, et etiam tempore ſuo: fed de vicinis ſuis, et 
* aliis, per ſeipſos graves ultiones fecerint, et 2 quo uſ- 
que redemptiones reciperent ad voluntatem ſuam, &c. And in 
the time of King Stephen, and after, while there were many caſtles 
in England, the os of them uſed to act with great oppreſſion and 
violence: they uſed to ſeize proviſions all about them [#J]. And 
hen a number of the barons thought fit, they uſed to make in- 
ſurrections againſt the crown; for which they | bad then great ad- 
vantages, becauſe their under-tenants were, in a great meaſure, 
ſubject to them, as Boulainvilliers relle us that thoſe in France 
were to their lords. But it does not-appear, - that it was ever 
legal, in England, for any ſubject to-ta & arms againſt tlie King, 
or even without his permiſſion or commiſſion. On the contrary, 
it is true, as by 13 Car. II. cap. 6, it is aflerged; that the ſupreme | 


T7 Moyle of the Roman Governm. p. 10 05. ( See Stat. Wel. 
chap, 7. in Lord Coke's 2d a 5 > 10 % 


E e government, 


2 ra OF.TEMPORAL LIBERTY. Part II. 
government, command, and diſpoſition of the-militia, abt of all 
forces by ſea und Hand; and of all forts and places of ſtrength, is, 
and, by the laws of u Ae re \ wi Fas 5, the endoubted 9 of 1 
3 2 1313 5 | 
. Du aol; who lived About the ung of Tohry III, Gith- 4 in 
rege qui recte regit neceſſaria ſunt duo hee; arma videlicet et 
© loges, & Accordingly he ſays in another place, lib. i; cap. 8. 
e ſunt et alii potentes ſub rege qui dicuntur barones, hoc eſt, robur 

4 belli: ſunt et alii qui dicuntur vavaſores, viri magnæ dignitatis-: 
«ſunt et ſab rege milites, ad militiam exercendam electi. And 
Pleta, lib. i“ cap. 17, ſays habet rex in manu ſua omnia jura 
* ꝗquæ ad coronam et laicalem pertinent poteſtatem, et materialem 
« gladium qui pertinet ad regni gubernaculum!“ And the fame 
appears from a ſtatute in the reign of Edward I, A. D. 1279; it 
belongeth to us (ſaith that prince) and from us, by our royal 
Higniory, to forbid force of arms, and all other force againſt our 
peace, at all times that we ſhall pleaſe; and to puniſh, according 
to the laws and uſages of the realm, all ſuch as ſhall oppoſe: and 
to this, the lords and commons are bound us to aid, as their you 
tord; always when need ſhall be. 1467 1 A £ 

Axp this was but agreeable to what was meaciſes We by 
Karp III, who,' while he was under the power of the earl of 
Leiceſter, iſſued out a proclamation for raiſing the militia of the 
kingdom, to reſiſt an invaſion. He iſſued other writs for ſecuring 
the ſea coaſts ; others, that the perſons he had ſummoned ſhould 
appear, with horſe and arms, at London, at ſuch a time, upon pain 
of loſing their lands and tenements ; others, again, that the ſheriff 
ſhould-detain and impriſon all defaulters, and levy money in the 
counties for the maintenance of the troops. I have, fays Tyrrel, 
Henry III, p. 1033, been the more exact in ſetting down the 
ſubſtance of theſe writs, becauſe they prove the king's power over 
the militia in thoſe times: the king being then directed by 
Leiceſter, a popular man, who would hardly have exceeded the 
bounds: of the prerogative [u. 


u] There were many more wits of this ſort * out in Edward the F irt' 
time: ſee Append. to 3 vol. of Ruſhw. Coll. p. 200 n 
4 — Jupox 
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Trae v. 07 tr Royal Parten, Oc... A eee 
+ Junes; Croke fas, that, in time of danger, the jog, (hath a 
power to command all or any, perſons in, his kingdom to attend» 
with arms, at the ſea coaſts, or any other parts of 3 kingdom: 
and alſo, by his officers, to make ſtay and arreſt all or any ofthe 


ſhips, of the merchants, or others having ſhips, or as many asg he 


pleaſeth, to go with his navy to any parts of his kingdom, for the 
defence thereof, &c. [. Writs of this fort were ſent, in 26 Ed- 
ward Bhs . Yarmouth and. other Lan to 22 ſhips = 


Huntington and others, ©: array, men «ad, Senad che 0. ale. of ; 


Kent. i f 


HENRY IL i in «a D. pom wo fas 1 alleſſed upon: hats 


knights fee, and every. freeman of fixteen marks yearly, their cer- 
tain arms; and the like upon every burgeſs and freeman of in- 
ferior value: and ordained that thefs: arms ſhould be kept: and 
maintained, from time to time, in the king's ſervice, and at his 
command. Thus in like manner, Will. Cong. < Statuimus etiam, 
ut omnes liberi homines fide et ſacramento affirment, quod intra 
« et extra univerſum regnum, Wilhelmo regi domino ſuo fideles 
8 eſſe volunt, terras et bonores ſuos omni fidelitate ubique ſer- 
« vare cum eo, et contra inimicos et alienigenas defendere. Sta- 
« tuimus etiam et ſimiliter præcipimus, ut omnes civitates, et 
cc « burgi, et caſtella, et hundreda, et wapentachia totius regni noſtri 


60 prædicti ſingulis noctibus vigilentur, et cuſto jantur in gyrum, 


« pro maleficis et inimicis, prout vice- comites, et aldermanni, et 
« præpoſiti, et ballivi, et miniſtri noſtri melius per commune con- 


„ cilium ad utilitatem regni providebunt. Statuimus et fitmiter 


«« præcipimus, ut omnes comites, et barones, et milites et ſervientes, 
« et univerſi liberi homines totius regni prædicti habeant et teneant 
« ſe ſemper bene in armis, et in equis, ut decet et oportet, et quod 


« {int ſemper prompti et parati ad ſervitium ſuum integrum nobis 


* explendum, et peragendum, cum ſemper opus adfuerit. Statui- 
«© mus etiam et firmiter præcipimus, ut omnes liberi homines 
« totius regni prædicti ſint fratres 9 ad monarchiam noſtram, 


\I 2 [w] Ruſhw. vol. ii. p. 196. Append. 


Ee 2 « et. 
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Part II. 
« et ad tegnum Pre Fribo fuis et facuſtatibus contra 


inimicos pro poſſe ſuo de | 

em et dignitatem noſtram, et eoronæ noſtræ, integrem obſer- 
eilbandas. And even the Saxon laws ſpeak, very often, of pre- 
ſerving the king's peace; and of perſons who had lands or chat- 
tels, and were obliged to rniſn ſo many men, or fo much money, 
ad regis egreſſum [x]. Thus “ ego Athelſtanus rex deelaro, quod 


64 


_«inquifiverim, quod pax noſtra pejus obſervetur, quam, mihi 


«placet, vel quam Greatanleæ dictum erat: a big ne uns mei 
«. djcunt, quod hoc nimis diu pertulerim [yÞ 

FRoM cap. 35. of the laws of Edward the Confellor, Tit. de 
Heretochiis, it appears, that thoſe: officers, who had ſome com- 


mend over the military forees, under the king, were indeed choſen, 


one for each county, in the full folkemote; by the freeholders ; 
but then they were choſen © ad condutenduny exercitum comi- 
«. tatus ſui, juxta præceptum domini regis, ad honorem et 'utili- 
i tatem corone regni prædicti, ſemper cum opus adfuerit in 
« regno.” Sir Henry Spelman fays, that William the N 


firſt funk this office of the heretocks into that of the carts. 


Tux king can raife what number of men he thinks fit in any 
caſe of danger: he cannot indeed keep them up for any time, 
without conſent of parkament ; and in this reſpect the prerogative 


is duly tempered; But this right which he has of n Whites, 


and dick no ſubje& has, are things certainly very expedient for 
the public ſafety. King Charles I had reaſorr to contend that the 
diſpoſal of the militia was his right: and the parliament, of 13 


Car. II, did well to reſtore it to the crown; not only as it was 
an antient, but an expedient part of the prerogative; and fo it con- 


tinues to be at 3 ſo that the crown t 18 ' competently guarded 
* inteſtine c commotions. Bot a 6, 


| [ﬆ];8ce Judicis Lond. ud Wik Lees Mos Xo me dir 9. 
bv Ibid, Wilk. p. 62. * 
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SECT. 


of the rot rue o D . 110 in er dhe, . 


1 ＋ HE. power of waking . 204 peace, W regard: to fo- 
|  _reigners, is veſted wholly in the crown: for though it may 
be: very true, that our kings have often conſulted their parlia- 
merits, upon ſuch occafions, yet this has been only from the con- 
fideration of the ſupplies retjuiſite to carry on the war; and not 
that the 


endeavoured: to prove? for that the crown has this right 1 
in itſelf, our beſt L and antiquarians have allowed. 
Sm n, de Rep. Angl. lib. ü. cap. 4, faith Rex, reginave, 
* ſummam pacis bellique' denunciandi poteſtatem habet. Bellum 


< indicit: pacem aut inducias rurſum paciſcitur vel ſuo vel concilii 


* Aanctioris arhitcatm. Sir Walter Raleigh, Marxims of State, 
p. 3, ſays, © that monarchies are of two ſorts, touching their 


4 power and authority. 


0 and cuſtom, appertain to the prince; as in the;Englith: kingdom, 
% where» the prince + hath power to make war; leagues, and: e.“ 
Lord Chief Juſtice Coke, ir Calvins caſe, ſaith, that the king only 


upot war or peace, without calling his great council; and vey eng 


hs of England cannot dw it without the king a. 
Tv. 4 Edward III, the commons petitioned, that the- lag . 


enter into certain cꝰvenants and capitulations with: the duke of 


Brabaae;; in which (petition alſo there was fomewhas afſerted about 
money matters. Fhe king's: anfwer was, that, what concerned 


the monies, thay might handle it and exanzine it, but touching the 


capitulations and peace, he would do as he. thought. good. And 
even the houſe of commons, in James the Firſt's time, ſay, that 


[z] Ruſhw. vol. ii. p. 552. Og 


right of determining either war or Peace is not wholly in 
the crown, as Dr. \Davoming, in his Eſſay on war and peace, has 


ty. Firſt entire, where the whole power of 
« ordaining all ſtate matters, both in peace and war, doth, by law 


hath- power to make war and peace. The king may med 
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vided for: it has the greateſt rel 


him or his authority. 
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to che royal a to that , it does belong to reſolve 


on d and war a 3 . 
ur majeſty and dignity of che e crown at 133 is not leſs pro- 


ſpect and reverence, Paid, to it. 
The king is ſerved upon the knee, and the law has made it honour- 


2 


able for the greateſt lords to ſerve him and his family: every one 


is obliged to ſtand uncovered in his preſence, and even in that of 


his chair of ſtate [5]. The law conſiders his perſon, as ſacred and 


inviolable, ſo that only to imagine or intend his. death is high 
treaſon, when this intention appears by any overt act, though, in 


other caſes, voluntas non reputabitur pro facto. The law con- 


ſiders the king as incapable of doing any wrong; of any infamy, 
lacheſſe, negligence or folly ll. If there be any inſtances of mal · 


adminiſtration, the fault remains wholly upon his miniſters; who 


may indeed be called to an account, by parliamentary: or.other 
legal proceedings. But the character and perſon of the king.him- 
ſelf, in the eye of the law, remain: wholly-uncharged ; and while 
that has its courſe, no forcible reſiſtance can be 1 t 
J's Rai 15 (£11 750 . FE: 3 of] 
Tnovon moſt of 5 antient cron manors are now alienated, 
yet ſtill the king has a revenue ſufficient to maintain the ſplendor 


of his court. Our antient kings, ſays Forteſque, in his difference 


between abſolute and limited monarchy, were poſſeſſed of a fifth 


part of all the lands in the kingdom, except thoſe that were in the 
church. And the author of the royal treaſury computes, that the 
improved value of the lands that were formerly in the crown, 
would be worth above a million ſterling. per annum; though, in 

Henry the Sixth's time, it was repreſented. to the commons, that 
the revenue of the crown was but 5000 “/. per annum, and 
the expences of the houſehold itſelf amounted to above 24,0007. 
per annum. But there is now a fixed revenue ſettled on the king, 


by parliament, for life, of 800, ooo J. per annum, iſſuing out of 


the cuſtoms, exciſes, and other funds, . will rather afford. 4 


(a] — Eflay on Re my War, p. 204. TCL T4 Smith, * ; 


Angl. lib. ii. cap. 4. [e] See Finch del Ley; apud Sheringham Royal 
ſupreme, p. 34. | 


ſurplus, 


Tract v. Of. 


. on. 


| ſurplus, than fall ſhort wy that ſum: Nic if it thould ever as 
* it is to be made good to the king by parliament. * 

Ap in order to his rewarding his well deſerving ſubjects, 00 
hb has made him the fountain of honour, not only of the leſſer 
degrees, but of the peerage. itſelf ; which, without any controul, 
he may beſtow on whatever perſons he thinks fit. Some authors 
have inſinuated, that this part of the prerogative, as it hath been 
of late exerciſed, hath been a kind of uſurpation; for that an- 
tiently, and by right, the crown ought. not to make any. peers, 
without the conſent of the other 2 La]; but this is certainly a 
miſtake. 

I NSTEAD of the antient means of 8 its s dependants, - 
the grant of wardſhips, marriages of heireſſes, and the like, which 
were, as hath been already obſeryed,, very burthenſome and op- 
preſſive to the nobility and gentry of England, the crown has, at 

preſent, great numbers of honourable and profitable places and 
preferments i in its gift; not only thoſe that were formerly in the 
crown, but many more,, ariſing from the funds, and the increaſe 
of property in the kingdom, fince the revolution. In a Word, by 
itſelf, or by thoſe whom it appoints, the crown has the grant of 
all places of truſt and profit, as well eccleſiaſtical as Civil. and. 
military. be) a cs 43 

In the conferring of bichoprics, the crown is no 1 em- 
barraſſed, as it formerly Was, and as, ſeveral of the popiſh princes. 
now are, with the intervention. of the pope ; who myſt grant, his. 
bulls, without which a biſhop cannot be conſecrated, and. will 
therefore have ſome intereſt i in, the new. biſhop, as well as his ſove- 
reign. Nor is the .crawn under any check from the choice of its 
ſubjects interfering with its own. Its ſole conge dchre is effectual 
For though its letters patents of leave to the dean and chapter of 
the vacant ſee are only, in general, a Warrant to them to chuſe a 
perſon devoted to God, and uſeful and faithful to his. majeſty 
and his. kingdom, yet by his letters miſſive thereto. joined, he 
names and mn ſome n E to be choſen. 


os a " 4 
4 * ; EET.” 


[4] Thus wan, x Amand, and others. 


biſhop 
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biſhop of that ſee: and the chapter is not at liberty to refuſe the 
perſon nominated, ''or to chuſe another, without incurring the 
penalties of che ftatate of priemunire : nor will this refuſal, if 
they are even willing to ſubmit to thoſe penalties, have any effect. 
For the perſon fo nominated muſt be conſecrated by the atch- 
biſhop or biſhops, commiſſioned to do it, under the ſame penalty: 
ſo that it is properly in the powet of the king only to make any 
perſon be choſen a biſhop, and to veſt him with his temporalties, 
and particularly with his peerage, and a right to fit and vote in 
the legiſlature, as a member of the houſe of peers; by which means 
the crown may have an opportunity to form a conſiderable intereſt 
in that houſe : and the king only can tranſlate biſhops from one 
ſee to another. And as the biſhops have a great authority over 
- the clergy; the king may by their means influence theſe latter, 
Nok has he this influence only from creation of biſhops, but 
bam chat alſo of temporal peers, whom he may make at any time, 
and in ſuch number as he thinks proper: for this power pur con- 
Kitution has entruſted to the king's ſole diſcretion, There have 
indeed been ſome murmurs, of late years, with regard to the exer- 
 ciſe of this power; and ſome perſons, as 1 have already obſerved, 
have infinuated, or almoſt affirmed, that the crown has not long 
had it in the manner it has at preſent. For that antiently the 
peers were all made in parliament, and with the conſent of that 
body ; and, according to the original conſtitution, they ought to 
de ſo Le. But theſe notions have no other ground than certain 
imaginations about the antient nature of the feudal conſtitutions i in 
general, and ours in particular: which notions are falſe. 
Sr. Amand fays, that by the feudal law, to which, our law 
; . built upon it, we ought, in dubious cafes, to reſort, no peer 
oould be made without the confent of the other peers. For which 
he quotes Hottoman's Franco-Gallia, where the paſta e, indeed, 
in the Engliſh tranſlation, does ſay ſo much. - But in the original 
it is,“ een pares curtis 1 curiz | feudal Jure, neque 


[2] Thus "0 the ator of the Ta into his manner of creating peers, The 


author of the Lex Parliam. p. 22. 24. St. Amand, in his Eflay on the Legiſlature, 
p- 163. 171. and Tindal, in his notes on Rapin's Hiſt. vol. i. p. 157. 


« creari, 
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6e creari, niſi pro collegio, 1. e, in preſence of the colleges (for 
thus Livy) „ laudati pro concione omnes ſunt [/]“ not with their 
conſent. Thus a copy- holder muſt be admitted in court, or in the 
preſence of other copy- holders, though their conſent be not re- 
quiſite thereto. And, in fact, it is plain that in France and Ger- 
many, from which countries we copyed, with regard to our dukes 
and earls, theſe honours were conferred by the ſole appointment 
of their kings and emperors. Thus Greg. Tur. lib. vi. cap. 26. 
Igitur eren Chilparicus civitatibus Francis ſuis, novos comites 
« ordinat.” And F ortunatus, lib. x. cap. 23. Ad Galaetorium: 
«© comitem Burdigalenſem (apud Alteſerram, p. 13.) 
LCreviſti tandem quod debebatur, amice ; 
Ante comes merito, quam datus eſſet e 
160 + Ide regis valuiſti creſcere judex, 
Famaque quod meruit regia lingua dedit.” . 
Ian ad Ligoaldum Comitem, lib. x. cap. 22. 
15 ** Childebertus creſcens te creſcere- cogit, 
Qui modo dat comitis, dat ſibi dona ducis.” 
And the be was done among us in England : our kings indy 
made earls, when thoſe dignities were only officiary, as they were 
in the Saxon times. Regum eſt (ſays one of our Saxon kings) 
* conſtituere comites et duces [g}.” And there are many inſtances 
wherein they made and removed them, without any mentioned in- 
terpoſition of the witena-gemote. King Alfred gave the earldom 
of Merchland to Ethelred, who married his daughter Ethelfleda [5]. 
William of Malmeſbury, p. 71, ſays, that Edmund Ironſide, upon 
marrying the widow of the earl of Northumberland, deſired tnat 
earldom of his father King Ethelred. And the ſame author, 
p. 83. ſays, that < proinde fi ſubditos- velit, Marcherium filium 


Elgari ĩis præficiat rex. Rex Edw. Confeſſor in iram promotus, 
4 dimiſſa regina, theſaurum ſuum et terras ei (i. e. comiti Godwino) 


0 abſtulit, deditque Othorii conſultatum Dayeneſcire et Somerſete 

« et Dorſet. Algaro vero filio Lefrici dedit comitatum Haroldi [i]. 

- SPELMAN, i in Vit. Gulielm. Cong. p. 286, ſays, that comi- 

tatuum enim nulli, tum (2. e. in the Conqueror“ $ time) jus here- 
I /] See Cooper's s Diction. in vos. Poe... [2] Saxon Chron. p. 49. 

([ Selden's Titles of Honour, p. 650. [7] Hen. Hunting. lib. vi. p. 366. 
F f « ditarium. 
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| Sed præfecti, qui comites dicebantur, officiarii erant, 
cy; — a rege ad arbitrium dati et ſemoti, prout illi hodie 
e quos comitatuum appellamus locum tenentes.“ The Conqueror, 
in imitation of what was done not long before in France, by Hu gh 
Capet, made the earldoms in England, at leaſt to his own fel. 
lowers, hereditary: but ſtill the right of conferring them remained 
wholly in the crown. Henry I, created Richard Redvers: . in 
% comitem Devonie tertium denarium annui exitus <juſdem comi- 
« tatus illi concedendum conſequenter creavit [].“ The em- 
preſs Maud created Robert Fitz-roy earl of Gloceſter; and Milo 
earl of Hereford. Her patent to the latter, Which is thought to 
be the oldeſt now extant, may be ſeen in Selden's Titles of Honour. 
BRAC Tex, who lived about Henry the Third's time, ſpeaking 


of Comites, who are alſo called Conſules, ſays, Reges ſibi tales 


« aſſociant ad eonſulendum et regendum populegs Dei, ordinantes 
eos in magno honore poteſtate et nomine. And even the re- 
citing part of an act of parliament acknowledges this power [I]. 
Pro eo tamen quod hujuſmodi creatio ducum, five comitum ad 
« ſolum regem pertinet et non ad parliamentum.” The com- 
mons, in 530 Edward III, requeſted the lords that they would 
make prince Richard of Bourdeaux, grandſon of Edward III, 
prince of Wales. The lords anſwered, that this laid not in them, 
but in the king only, ſe to do; to ons wy ene to — 
mediators therein [mJ]. _ 
Tus authorities appear Lulficient to prove, that this right is is 


not only at preſent ſettled in the crown, but is ſo rightfully, ac- 


cording to the antient conſtitution, and to be exerciſed at the ſole 
diſcretion of the king. Theſe honours, which at firſt were tem- 
porary, are now always conferred for the life of the party, and 
their right heirs, and often for their heirs in general. And biſhop- 
rics, which, in Edward the Sixth's time, were alſo taken / durante 
« beneplacito, are alſo, very juſtly, for the life of the parties who 
have them: and the cafe is the ſame with the judges, and others, 
who hold their Places by Patents, « quam diu ſe bene geflerint.” 


[4] Selden's Titles of Honour, p. 680. [7] St Amand' 8 Eſſay, p. 178. 
Im) Cott, Abr. p. 123, 124. 1 
But 


But * of the great civil offices, ag all: um 
are only durante beneplacito regis: ſo that upon any perſonal 
offence, or ſuſpicion of ill conduct, which the king may know, 
though he cannot make it appear in a courſe of law, he can diſ. 
charge ſuch unfit perſons from his Cons and, by his power, he 
can keep all ſuch een the. Nun. of dae raſpoct _ 
conſtant attachment. 
Aus the king may not only avon i A een mubzecte = 
alſo pardon thoſe who have committed criminal actions, with ſuch 
circumſtances as ſhould in reaſon recommend them to mercy. 
To remit the puniſhment. of thoſe who offend. of malicious wick» 
edneſs, and are likely to do the ſamse for the future, would be 
againſt the intereſt both of the public and of the king himſelf. 
But there may be caſes of ſuch who offend ignorantly, or inad- 
vertently, or through paſſion, or who have been caſt by prejudiced 
juries, or by the utmoſt rigour of the law. And thele it may be 
not only the intereſt of the public to pardon, but the. king may 
hereby gain an intereſt in the hearts of his ſubjects, by exerciſing 
mercy. And therefore our conſtitution hath ſettled this high pre- 
rogative in the king. Legg. Edwardi, p. 201. Ne. 18. Jam fi 
quiſpiam rei capitalis reus popoſcerit regis miſericordiam, pro 
_ © foris facto ſuo timidus mortis vel membrorum perdendorum, 
«« poteſt ei lege ſum; dignitatis condonare,. fi velit etiam mortem 
« promeritam.” And the ſtatute 9 Edward IV. chap. 2. ſays “ a 
« chaſcun roy, per raiſon- de ſon office, il appent à faire juſtice en 
« execution des leges; grace en granter pardons, &c.” The king 
can both remit the penalty and pardon the offence, not only in the 
caſe of miſprifions; treſpaſſes, contemgts, and other ſuch offences, 
but alſo in the caſe of felonies, murders, and treaſons: and this not 
only before the party has been indicted or mate, of them, but 
afterwards. 

Ir is true, that the kite! 8 an is not Fark to an im- 
peachment of the houſe of commons, for treaſon or any other 
crime 3 and that, in the caſe of murder, there are ſome; ſtatutes 
that ſeem to put ſome meaſure of reſtraint upon this prerogative. 
In 2 Edward III. chap. 2, it is ſaid that, whereas offenders have 

"Fi 2 been 
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been greatly encouraged, becauſe charters of pardon have been ſo 


_ eaſily granted in times paſt, of man-flaughters, robberies, felonies, 


and other treſpaſſes againſt the peace; it is ordained and enacted, 
que tiels chartres ne ſoient pas grantees, lorſque en cas od le 


* roi le peut faire par ſon ſerment; cet aſſavoir, en cas ou home 
« tue autre ſoi defendant, ou par infortune.“ And 4 Edward III. 


chap. 13, it is ſaid, becauſe divers charters of pardon have been 
granted of felonies, robberies, and manſlaughters, „contre la 
« forme de Vetatut, fait a Northampton, contenant que nul home 
te n'averoit tiels chartres hors du parlement, par ount les meffe- 
“ ſours ont eſte plus eſbaudiz de meffaiſe, fi eſt accorde que meſme 
0e eſtatut ſoit deſore garde et nee en touz pointz.“ And 
again 14 Edward HI. cap. 15. it is afſented, eſtabliſhed, and ac- 


corded; that no charter of pardon of the death of a man, nor of 
other felony, ſhall be henceforth granted to any man, but in caſe 
where the king may the ſame do, faving the oath of his crown, as 
it is contained in the ſtatutes made before this time. From whence 


it has been imagined that the king was, W n e Nifadled 
to . err murder, out of parliament. 11 

Bor the contrary appears from 13 Richard Mcp. 13 * the 
commons having complained, that treaſons and murders, and rapes, 


were commonly done and committed; and the more becauſe 


charters of pardon have been eaſily granted in ſuch caſes: the ſaid 
commons requeſted our lord the king, that ſuch charters might not 
be granted: to whom the king anſwered, that he will ſave his 
liberty and regality, as his progenitors have done heretofore. But 
he grants that no charter of pardon for murder ſhall be henceforth 
2 2 unleſs the ſame murder be ſpeciſied in the charter. Hence 
therefore, this act, by ſaving the king's regality and liberty, and 
expreſſing how the pardon of murder ſhall be granted, eafily im- 
plies, that the mg . Wy grant . a Le _ "this 
condition. MD 4 un et 
'LorRD Coke, icke; los [52]. that 4e intention 1 mis aA, of 
13 Richard II. cap. 1, was not that the king ſhould n a par- 


As] . p. . cap. 105, of n = 
don 
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don of murder, by expreſs name in the charter; but becauſe the 


whole parliament conceived that he would never pardon murder, by 


ſpecial name, for the cauſes aforeſaid; therefore that proviſion 


was made. But this gloſs is plainly forced and unnatural; and 


there was no occaſion to diſpute this till after the Revolution. The 
practice indeed has been for ſucceeding kings, in their grants of 
pardon, to diſpenſe with this ſtatute of 1 3 Richard II. In the par- 

don, granted by King James I to the counteſs of Somerſet, for 
murder, there is a clauſe of non obſtante to this ſtatute of Richard 


II, or to any other ſtatute [0]. But the ſtatute of William and 


Mary, taking away from the crown all diſpenſations with acts of 


parliament, led ſome lawyers to think that the crown cannot now 


pardon murder. But it was, with very good reaſon, adjudged other- 


wile, in the King's Bench, 3 William and Mary [p]; and the king's 
pardon was allowed without a clauſe of alpen, o that the 


king can now pardon murders. * 5 his 

In every caſe of murder, indeed, the next heir may Wan an ap- 
ot, which the king cannot bar; the perſon charged with it, even 
though he has been indicted and acquitted of it at the king's ſuit, 
yet may be tried again upon the appeal, and if, in that trial, he be 
found guilty, the king cannot pardon him, becauſe the penal 
ſatisfaction which the ſubject is to have for the death of his near 


relation, is ſuppoſed to be an intereſt belonging to the ſubject; 


and it is a maxim in our law (Bracton, lib. iii. fol. 13a, apud Coke 
Za Inſt. p. 236.) that non poterit rex gratiam facere cum injuria 
« et damno aliorum. Quod autem alienum eſt, dare non poteſt 


* per ſuam gratiam. For this reaſon. likewiſe the king cannot 


pardon upon an appeal for robbery, rape, or mayhem. Nor can 


he pardon a nuiſance; nor Lofts due. by, a anne in the eccle- 


ſiaſtical courts. 


Bur where the ſubject is not endamaged, ger the puter iy in- 
oured would be ſolely to the benefit of the king, in thoſe caſes, he 
can pardon. However, in order that the validity of the pardon 
may be known, it muſt be au up, and pleaded in due manner; 


n State Trials, vol. i. p. 350. [ol 2 Salkeld, p. 499. 
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that 
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that is, „ it m muſt have an expreſs. mention of the crimes committed, 
and of the proceedings that. have been had upon them, viz. ih 
ditement, conviction, or the like, that it may not be preſumable 
that the king was deceived: and the pardon muſt be pleaded be- 
fore the (courts: of juſtice where the culprit is tried. In theſe 
caſes the pardon will hold good; and though, without expreſs 
words for reſtitution, it will not reſtore the forfeited goods and 
lands, yet with ſuch words, it will reſtore: them: 1 wal even 
reſtore & man to his credit and charatter. 

Wu a man has been attainted by act of parliament, be cannot 
be reſtored in blood again but by act of parliament ; but, by the 
king's pardon, the iſſue which has been born to him after his at- 
tainder will be rendered capable of inheriting: ſo that upon the 
whole this is a prerogative capable of being exerciſed very much 
to the benefit of the ſubject. Moreover every man in office, and 
every other man, if required, is to take a ſolemn oath of allegiance 
to the king; and not only fo, but likewiſe an oath of abjuration 
of the authority of the pope, and of wy rae! in pretender te to the 
crown of Great Britain. | 

- By theſe great branches of the toyul prerogative, and ſeveral 
other advantageons ones of leſſer moment, that might have been 
mentioned, the crown is enabled to ſupport its majeſty and dig- 
nity; and will, if any prudent meaſures of conduct be obſerved, 
be able to obtain generally both the reſpect and affection of its 
ſubjects, and thoſe of the two houſes of parliament. And, in fuch 
a caſe, it will be able, if not to do ſo much harm in the world as 
_ abſolute. apron can do, PROS WR FRO 
ny; can. 

Now this is the fitnation which wiſe men have thought the 
happieſt for princes to be in. Diodorus Siculus tells us, that 

6 tis regibus (olim) neque judicandi, neque peeuniam con- 
© grogutinds, neque. puniendi quemquam per ſuperbiam aut iram, 

aut dim irzuftam ob cauſam lieentiam permiſſam, fed: veluti 
* privati tenebantur legibus, neque id ægre ferebant, exiſtimantes 
6 parendo ibn ſe beatos fore 21.“ _ And that very good * 


* [9] Lib. ii. p. 41. * 
t as 
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as well as courtier, Sir John Forteſcue ſays, ce that the power of 
4 an abſolute prince is attended with much more difficulty i in the 
* execution of it, and with leſs ſecurity both to the prince and to 
« the people; ſo that a wiſe prince would not with ts, change the 
political form of government for the abſolute [rJ.” 
Monstsux de Fenelon, late archbiſhop of Cambray, though he 
was himſelf born under an abſolute government, could not forbear 
_ expreſſing his ſentiments to the ſame purpoſe. He obſerved, to a 
_ perſon whom he thought to have fame concerns with his kingdom, 
<« les advantages qu'il pouvoit tirer de la forme de government de 
« {on pais, et des Egards qu'il devoit avoir pour ſon ſenat. Ce 
* tribunal ne peut rien fans vous, N'etez vouz aſſez puiſſant. 
Vous ne pouvez rien ſans lui: n'etez vous heureuz d'avoir les 
mains liez quand vous voulez faire le mal, et d'avoir un conſeil 
« ſupreme qui modere ſon authorite [s]?” 

Ix is our happineſs, at preſent, to have a prince - of VAR diio- 
Stan which Monſieur de Cambray recommends. He truly de- 
fires to be eſteemed and loved, as well as ſubmitted to, by his ſub- 
jects: and hath given proofs ſufficient of this diſpoſition, by 
never having made any wilful breach upon the laws. His known 
bravery, and true greatneſs of ſpirit, do not tranſport him into any 
ſallles or exceſſes hurtful to his people: in which, as he has copied 
after his royal anceſtors, ſo has he the pleaſure to ſee the ſame 
noble, benevolent ſpirit in all his family. And the divine Provi- 
dence, having made this family fo flouriſhing in the number, as 
well as in the aimable qualities of thoſe who compoſe it, bens o 
have made ſo far a proviſion for the laſtingneſs of our felicity. 
Ix theſe circumſtances, one would hardly think it poſſible, how 
many perſons ſhould be diſaffected to our preſent eſtabliſhment, 
under the preſent family; I mean from a principle of regard for 
the public welfare of this nation. But as there may ſtill be ſome 
who are not ſatisfied, as to the juſtice, or rightfulneſs, of the 
grounds upon which it ſtands; 1 will, therefore, give a ſhort ac- 
count of the grounds upon which they oppoſe, and we vindicate, 


the lawfulneſs of our preſent civil eſtabliſhment. 


fr] De Laud. Leg. Angl. cap. 36. [5] Vie de Fenelon, p. 183. 
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0% the Oppo made to King Janet It at the Revolution. 


"I YH E adverſaries of our eſtabliſhment affirm , that the 08. 
tion was founded on ſuch an oppoſition to the prince, then 
on the throne, as was contrary to natural reaſon, and yet more plain- 
ly contrary to the Chriſtian religion ; and was, on theſe accounts, a 
tranſa@ion never to be juſtified, and conſequently could not give a 
right to thoſe who found their title upon it; Eſpecially as the 
throne was, at firſt, and has ever ſince been, poſſeſſed in excluſion 
of the next heir, and of others nearer in blood to the abdicated | 
prince than the preſent poſſeſſor is; which excluſion is contrary 
both to the divine law, and to the law of England. 

I vo freely allow, indeed, that natural reaſon not only preſcribes 
obedience to civil governors, when they act in purſuance of their 
great truſt, but ſtrictly forbids any oppoſition or reſiſtance to them, 
even when they act againſt it, ſuppoſing that the ends of civil 
government, according to the polities of the country concerned, 
can be obtained by ſuch ſubmiſſion to their government. For, 
conſidering, both the ſad effects, viz. murders, oppreſſions, devaſ- 
tations, &c. that uſually and naturally are produced by ſuch re- 
ſiſtance; and as well the ſacred nature of the authority violated 
thereby; it muſt plainly appear, that when it is not neceſſary and 
juſt; it muſt be a very heinous crime. Plato compares thoſe per- 
ſons who reſiſt thoſe governors, in ſuch a caſe, to the Titans, who 
were {aid to have rebelled againſt Heaven. And it is certainly 
true, that civil government, and thoſe 'who adminiſter it, ought to 
be conſidered, conformably to the ſentiments of many other an- 
tient writers, as well as the ſacred ones, as being derived from 
the ſupreme being, and having its authority from him. For he 
has put mankind into ſuch circumſtances, or they are in ſuch at 
leaſt at preſent, that civil government is neceſſary, in order to their 

ſecurity and happineſs in ſocial life. Therefore that Being, who 
certainly intends the happineſs of his creatures, muſt be ſuppoſed 

E | to 


a. 00h Bod Proveinn BE er 
pon ore} ſhould live. under eil . And to 


irpoſe he muſt be ſunpoſed to giye the civil governors : a right 

to take away the lives of their ſybjeQs, when their doing it is ne- 
ceffary,in,grder $0 Pfe SF or Hontripute to the welfare of civil 
 government;; which, right; whey. could; not hays without his per- 


miſſion. And by his previdenge, which: either influences or per- 


mits. all things which come. to: paſs. in the world, he ſometimes 


raiſes men to mag TT of nations, and Toppers: them in 
| thoſe poſts. 
IN all theſe reſpedts, we : allow "he 75 gopernors, 8 their 


the ſupreme being; and that it was deſigned by him for. the good 
of mankind, And from hence, indeed, it follows, that ſubjects 
are bound to yield all ſuch ſubmiſſion to their goyernors as will be 


Li 1 


neceſſary to the ſame purpose. : But that 1 it 1s t. je divine will, that 


ſubjects ſhould never, in any caſe, oppole « or. reſiſt their governors, 
even though they make the moſt unjuſt and tyrannical uſe of their 


authority, we cannot juſtly conclude from any of the conſidera- 


tions which have | 
of civil government. 

Fog, in order to make theſe condos juſtly. upon thoſe 
grounds, it muſt either appear that nothing leſs than an obligation 
to abſglute ſubmiſſion and non reſiſtance can make civil govern- 
ments effectually anſwer, the ends for which, the ſupreme being 
deſigned them; and therefore that he will. have n no reſiſtance ever 
practiſed, in regard that it would. be repugnant to the ſafety or 
welfare of the governed ſociety: or it muſt be ſuppoſed, that 
the ſupreme being does, out of mere regard to the galeey and dig- 


nity of the governors anz, Without any regard 40. gprexoed, 
forbid theſe to reſiſt in any caſe. 7 


Bur this latter ſuppaſition eannat poſſibly be true: for the di- 
vine power could gt make 
few only; far. there is: no feſpect of perſons, with the creator; he 


JJ „mentioned. relating to the divins origine 


created all alikg; and. theref org, muſt, principally deſign; the good 


of the many, 4. e. of the governed. And if this be certain, then 


chere wass. be any . to ſuppoſe that the ſupreue being 
G 8 forbids | 


government, may be ſaid to be under the immediate influence of 


; mankind far the benefit or luſt of a 


— en 4 0nd? — HA RG eas tes. A 
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forbids reſiſtance in all caſes ;"betanſe facha prohibition" Whuld; 
in ſeveral cafes, quite defeat the ends for which government was 


inſtituted. For ſuch is the corruption of Human nature, that 


princes may, and do, in ſome Caſes, make * the generality" of their 
ſubjects very miſerable: they may kill, torture, taviſh, plunder, 
ks or allow others to do it. Theſe miſeries ma fall actually on 
a large number, and the fear of them may teach to all, and render 
them miſerable. Now can it be ſuppoſed that a being of infinite 
perfections, who inſtituted government for the welfare of the $0- 
verned, can be unwilling that ſich a miſcrable people ſhould free 
themſelves from ſuch grievous circumſtances, which their princes 


are highly unjuſt in bringing upon them: even when it can be 
done with much leſs damage to the public than it actually ſuffers 


under ſuch a tyranny; and when the reſiſtance neceſſary in order 
thereto may probably contribute to put things upon a regular and 
good foot again, and may produce a reformation of the prince? 
ſuch a ſuppoſition ſeems viſibly inconſiſtent with che divine per- 

fections, and with the end of government. And, on the con- 
trary, it ſeems moſt agreeable to the perfections of the ſupreme 


being, who inſtituted government for the happineſs of mankind, 
that when this end is defeated, in a great meafure, by the fault 


of their governors, who have no Tight at all ſo to act, and this ill 
conſequence can plainly be prevented ot remedied, without - any 


great harm, or even with good th the Public (as in ſeveral caſes it 
"may 3) 1 fay, it is then moſt agreeable to the perfections of the 
ſupreme being to ſuppoſe, that he is willing, and even deſirous, to 
have ſuch diſorders corrected in every ſociety, be it greater or leſſer; 
and that regularity, tight, and happinefs, be reſtored: conſequent- 
Jy the People have à right, and are en Auer We: l wene to 


40 1 * 
Tur only Abu, of any a t 1 YEE ſeen nin 
this reaſoning, is, that if reſiſtance ſhould be allowed by the ſu- 


-preme power, even in the caſe here ſuppoſed, namely den it will 


34 


for the public good; the conſequence will be that the gene- 
rality of mankind, who we always too partial to themſelves, ate 
apt to o Judge amiſs of — — 3 inclined. to ſedition and 


rebellion, 


Fra v. be Royal nge, r. 229 
rebellion, will often break ont into them; when there is no real 

cauſe for them; by whieh, diſorders frequently happening, civil 
ſocieties will, in fact, ſuffer much more harm, upon the whole, 
in conſequence of a liberty of reſiſtance, than they will have good 
from it, in ſuch caſes as I haye,at! firſt ſuppoſed, which will hap- 
pen but rarely : and therefore it is juſtly to be concluded, that 
the ſupreme power, who: intends; the benefit of (mankind i in gene- 
ral, and makes ſuch regulations as may tend to promote it upon the 
whole, muſt diſapprove reſiſtance in all caſes whatſoever ; . becauſe 

this diſallowance will tend to do the moſt good, 1 at leaſt to 9: 

vent the moſt miſchief upon the whole [Tl. 

Bur, in anſwer to this argument, I, muſt Odin fic, that the 
ſupp natural, or neceſſary, conſequence, upon which the argu⸗ 
ment is chiefly? built, is Hy no means ſo certain: as to bear the 

weight that i is laid upon it. Or, i in other words, i it is 2 falſe repre- 

' ſentation of the diſpoſitions and conduct of mankind, to lay it 

down that, i reſiſtance be ſuppoſed lawful, and be actually prac- 

tiſed by them, in any caſe, whatſoever, for the public benefit of a 
ſociety, they will, in conſequence of this, be incited to refiſt, very 

often, when it will he to the great miſchief of the public. The 
hiſtory o ſeveral nations proves manifeſtiy that this repreſentation 
is not true. Inſtances may be given of nations who, though they 
have always thought reſiſtance lawful, and have, upon ſome great 
occaſions, practiſed it, and even founded their polities upon it, yet 
have afterwards, for a long ſpace of time, been . abeflient, to 
their governments, and quiet under them. 

Tus was antiently true of the Romans, 1 4 though they 
baniſhed Tarquia the Proud, whoſe oppreſſions they could not 
bear, and formed another ſort of government, and were afterwards 
perſuaded that they might lawfully reſiſt their governors if they 
j proved tyrannical, yet they were the moſt ſubmiſſive obedient peo- 
ple in the world to their lawful magiſtates, as Mr. Boſſuet himſelf 

acknowledges: and, for more than five hundred years, they had 
no civil wars or bloodſhed, on that account, Wong them. ; The 


10 See Ela fur Goveram. Civ. . 64 69. e 
88 2 Spartans. 
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not, they wi 


cauſe wicked and corrupt mei will: refiſt, ini othier caſes, to the 
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gpartans were much in due mne diſpoſition 1 and the caſt "was 
the lame in the kingdom of Arragon; in wh A right of refiſtance 
av6wed : and ether nſtäncts loft the hike kind 
eight be produced. Indeed men feldom riss into tehellivns 


5 ant their governors, utfleſs they? Ake een by _— ow 
andes and oppreſftens. Ie 1. „ enen bas vio 


2a, 1 vivsT obſerve, chat tkete meu, who ate ſo m diſpoſed 


is to be feditidus and rebemibus without ealſe; would be ſb; whether 
it be fuppoſetf'trok'thiaf the füpteme Being difstlows reſiſtance in uli 


cafes, or not: for their way of thinking will generally, be that 
reſiſtance is lawful in ſbtne caſes; or, whether chey think ſo or 
ractice it: the teaſdnings of others to the contrary 


will have Ha tte influence to refrain their rebellious humor: 
This Will Be, in all caſes, clearly owing to cHevr! fault land not to 


the examples or redfonitigs of others, in- either Way) of rhe A 
"neſs of reſiſtance, or the unlarrfulneft uch d 51 to e 


Tus queſtion chen muſt be, whether it is ſüppoſuble that the 


diving "power diltows tefiſtanee;" eve tin thoſe cafes! where it 


may do eminelit good to the public! onyx v. e 
their own fault, will practiſe it is eaſes whbie it win do hart? 
Or, in other words, whether the ſipreme power will oblige” — 
people to ſubmit to irremediable miley; for wönt of reſiſtance; 
which, in their caſe; might! produce” public” happineſs; obly be- 


public miſchief? When, at the ſame time, it is true likewiſe, that 
whether he diſallows reſiſtance in all caſes, of not, mY Rill, in 


Hae, thoſe wicked men wilt practiſe $04475 VSG 21:1 


I eonress this conduct appears: to me plainly to be reve wh 
ought not to impute to the Deity ; and what he certainly does not 


uſe in ſeveral caſes, where there is à parity of reaſon for it. It. is 


3 ifible that the divine power does permit men, in civil ſocieties, 
to go to law, for the defence, or recovery, of their ſeverab intereſts; 


and it is equally vifible that bad men do, in fact, very often make 
uſe of this kberty to do a great deal of miſchief: muſt it be, 


therefore, ſuppoſed that the divine power will allow no man to 
defend, or recover, his right! A plainly not! In like manner, bad 
"i | men 
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men make very ill uſe of the liberty of going be war: * make 
it produce much more miſery than good to mankind, upon the 
whole. But doss it therefore follow, that the ſupreme Being will 
not have any men war in a good cauſe, becauſe bad men will 

actually war much oftener in ill ones? The patrons of non reſiſt- 
ance will hardly ſay this; and therefore they ought. to ſee that 
their reaſoning againſt reſiſtance in any caſe, which is plainly pan · 
allel to this, is not concluſive. The divine power cannot juſtly 
be ſuppoſed to will that a great number of men ſhould be imme- 
diately miſerable, without any fault of their own, only. for; the 
fault of others, and even when it is morally certain that their 
miſery will not contribute to remedy, or Pennants. the. fault, or un- 
happineſs of — L 


4 


Turkx is another ill conſequence that mill follow. upon HER 
ſapgokition- that reſiſtance i is, in all caſes, unlawful, ſuppoſing, that 
... doctrine to be grounded on the reaſoning here lately uſed. Which 
is, that this reaſoning will extend to prove, that even in Sparta, 
or in Arragon, or the moſt limited governments, the executive 
power muſt never be reſiſted, even though, in the conſtitution of 
the government, there be an expreſs condition that ſuch reſiſtance 
may be lawfully made: ſuch a condition there was in the Arra- 
gonian government, and may be in others. Vet ſtill this reaſon- 
ing will be of force, that, if the people be allowed a liberty of 
reſiſting 1 in any caſe, they may, and will, probably uſe it in others, 
when it will do harm to the public. Ergo, they muſt never be 
allowed it, in any caſe: ſo that this reaſoning. will quite defeat, 
and render uſeleſs fuck conſtitutions of. government ; and will, in 
al little time, make all governments abſolute. Which conſequences 
ought not to be admitted: the reaſoning proves too much, Ergo 
it is wrong. 

Uron the whole, if 1 we impartially conſult natira reaſon upon 
. queſtion, of the law fulneſs of reſiſtance, in ſonie cafes, we 
ſhall find it evident from thence, that it is allowable, under thoſe 
limitations that I at firſt put it; (viz.) that from the conſideration 
of the terrible ill conſequences that may attend reſiſtance, in ſome 
caſes, private ſubjecks ought not, for the perſonal injuries of one, 
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or few. toi enter upon reſiſtance: to princes, - But that, Wien che 


were grievous and general, tending to the ſubverſion of 
the government, W win. "et IE of the pple” _ 


-  Taurs» are the Gan of 8084 Na acl theſe readings 


are not contradicted, but rather confirmed, by divine Revelation: 


this agrees with natural reaſon, in making the meaſure of the 
rights of princes and ſubjects derived from the a& of men. Some 
indeed have imagined, that God made Adam, and after him Noah, 
unlimited, univerſal, and abſolute monarchs : but the grants 
made by the divine power to them, in the Scripture, do by no 
means import ſo much; or, indeed, import any civil authority. 


They are no more than a grant of dominion over the inferior erea- 


tures, and of parental authority over their own families. And 
eben if they had conveyed any civil right of government, that grant 


would now be wholly infignificant : becauſe it is now utterly un- 
known who are the eldeſt deſcendants from thoſe original mo- 


narchs ; ſo that the ſupreme Being muſt, even upon that ſcheme, 
be ſuppoſed to leave the choice of civil governors to human acts. 


And this ſuppoſition ought the rather to have place, becauſe our 
Saviour, who could eafily have diſcovered the right heir, according 
to the patriarchal ſcheme, did not think fit to do it: but, by his 


whole conduct, ſhewed plainly that he intended not to make any 
alteration in the meaſures of civil right or obedience. He avoided 


making any poſitive determination about queſtions of this nature. 
When the Phariſees aſked him an enſnaring queſtion about Czſar's 


title, he declined entering into that diſcuſſion, by ſaying Render 


« unto Cæſar thoſe things that be Cæſar's (whatever they are) and 
to God the things that are God's.” As if he had ſaid, I will 
not take upon me to be your caſuiſt in theſe matters of a political 
nature. Conſult, as you ought, the reaſon of things, your national 
laws, the tranſactions between you and the Roman emperor, &c. 
and from thence determine what things are e 8, and accord- 

ingly give him what is his right. 

Nox did his Apoſtles any more 5 the particular meaſures 
of the obedience or ſubmiſſion due to civil governors. They do 


indeed 


Trat v. i 'Rhjat Privigatids, E . 233 
indeed make preſſing general exhortations, that Chriſtians would 
obey and honour civil magiſtrates, as being the'ordinane 
and probably in fo doing they might have a view to the Roman 
emperors. But their intent was not to determine either the law 
fulneſs of the title of theſe princes, or the particular meaſures of 
ſubmiſſion or obedience due to them. It Was chiefly to oppoſe 
a notion which then prevailed among the Jews, and from them 
among many even of the Chriſtians,” that no obedience or ſub- 
miſſion was due from themſelves, who' were the children and peo- 
ple of God, to heathen magiſtrates. Of this notion, and prac- 
tices ſuitable to it, among the Jews, eſpecially the Phariſees and 
Zealots, we have ſufficient mn in n 8 e and 
de Bell. Jud. hd 
AND though the wiſer aid better fort of Cliifanarwike not in- 
fected with ſuch notions as theſe, yet we ſee that, even in the 
apoſtles time, there were many who had a wrong notion of the 
liberty obtained by Chriſt for his followers. There were ſome, 
as we find, from St. Peter, 1 Epiſt. cap. ii. 10, and from St. Jude, 
ver. 8, who carried this 51 ſo far as to ſpeak evil of dignities, 
and to deſpiſe government. Which occaſioned the exhortations 
of the apoſtles that they ſhould not «uſe their liberty for a eloke 
of maliciouſneſs, or for an occaſion to the fleſn; but, as the ſer- 
« vants of God, would honour all men, love the brotherhood; fear 
« God, honour the king.” That to theſe ſentiments and diſpoſi- 
tions of ſome Chriſtians, the apoſtles had a particular view, in their 
exhortations, is viſible from the manner of them; and farther 
likewiſe from the comments of * antient n of 180 Wen ; 
N Wen: RY, eee enen ; 
| Curys08TOM, in 23 Hom, ep. 40 Rom tie ah t 
fame had been ſpread abroad, which charged the apoſtles with ſe- 
dition and innovation, as if they had directed all their ſpeeches and Il 
actions to the ſubverſion of the common laws. St. Jerom, in his Wil 
comment upon Titus iii. 1, has theſe words concerning that pre- | | 
cept. © Propterea editum puto, quia Jude'Galilzi per id tempus al 
« dogma vigebat, et habebat plurimos ſectatores. Origen, lib. ix. 1 
| in \ wood ad Rom. fays . ordinat — per hæc Paulus eccleſiam 


40 Dei, # 
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74 Dei, ut nibil adverſi principibus et poteliatibus Geculi gerens per 
+ quistem et FanquiVitaterd vite opits jultitixe et pictatis exerccat. 
Si nim ponan\vs, verbl gratia, credentes Chrifti poteſtatibus 
< ſ#culi non eſſe ſubjectos tributa non reddere, nee vectigalia penr 
55+ fitare, nulli timetem, nulli honorem deferre; nonne per hæc 
e rectorum et principum merito in ſemetipſos arma converterent? 
nd that this was the view of the apoſtles, we are well informed 


_ a much more. avtient writer. _ 
"Uh 3 1 in his fifth book againſt hakies has the following 


e. Sicut ergo in principio mentitus eſt disbolus, ita et in 
ee «fine beer dicens, Hec omnia mihi tradita ſunt et cui volo 
et dono ea.” Non enim ipſe determinavit hyjus ſæculi regoa, ſed 
Deus. Regis enim cor in manu Dei eſt. Et per Salomonem 
e ait verbum, *'Per ine reges regnant, et potentes tenent juſtitiam: 
ec pet me principes exaltabantur, et tyranni per me regnant terram. 
Paulus autem apoſtolus in hoe ipſum ait, * Poteſtatibus ſublimi- 
ec ribus ſubditi eſtote. Non eſt enim poteſtas niſi a Deo: que 
atem ſunt, a Deo diſpoſite ſunt.” Et iterum de ipſis ait: Non 
e enim ine cauſa gladium portat, Dei enim miniſter eſt : vindex 
. — iram ei qui male operatur.“ 8 autem non hæe de 
+ angelicis principibus dixit, quo modo quidam audent exponere, 
wy ſed: de js quæ ſecundum hominem ſunt poteſtates, ait: Propter 
e hoc enim ttibuta penditis, miniſtri enim Dei ſunt in hoc ipſum 
* deſervientes.” Hæc autem Dominus confirmavit, non faciens id 
quod a diabolo ſuadebatur, tributorum autem exactoribus jubens 
pro ſe, et pro Petro, dari tributum, quoniam miniſtri Dei ſunt in 
* hoc ipſum deſervientes. It is evident that there were Chriſtians, 
ia the age of Irenæus, who thought that the ſecular magiſtrates 
then in: the world wefe not ordained of God, but of the Fiery 
and upon that account refuſed to obey them: to which wrong 
ue . theirs, the apoſtle had principal reference | in | his erho- 
tations to obedience. eto! 
. + Now if wis was the caſe, then there is no reaſon to preſs the 
texts ſo far as ſome have done, as if the apoſtles had intended to 
carry the duty of ſubmiſſion farther than natural reaſon had done 
before, and to enjoin abſolute ſubmiſſion, in all caſes, to the moſt 


tyrannical 


— 


Wav. M le Ada "SIM 4 


tytallnical prines!: The other view is Kaicient 1 to bin the 
ren of their exhortations5 and will beſt connect the n _ 
of chat famaus thirteenth chapter tothe Romans. 4 
Tuch ref argument bywhich the 


dende fab Bias midbon 
in all cies} deduce that duty fromthe Ne Teſtament is, the con- 
fidertion that che apòſtle muſt have been ſenſible that the reigning 
Roman emperors were, vat that time, perſecutors, and therefore he 
muſt have had aview to them. And if they were to be fubmitted 
ro," then certainly the worſt of princes-ought never, at any time, to 
be oppoſed, . But to this I fay, that when the epiſtle to the Romans 
was written, the reigningemperor did not perſecute the Chriſtians. 
*. lived in a tolerable meaſure of quiet: Otigen expreſly fays; 
Jon Hic. de illis poteſtatibus, qui perſceutiones infetunt fidei! 
i „Otis ein ane eſt Deo obedif̃e oportet, magis quam homf- 
.« nibus-- Sed! de iſtis'coinniunibus dicit _ non unt timori boni 
1 Speris, fed mali f-. 
Bor, ſay die WjeRors farther; thong we ona Mow dime 
_ there was ne Peder nat cke time Wen the epiſtle Was weitt 
het the apoſtle could not but — ſhortly enſue; 
and therefore he muſt deſign to guard and fortifyi Chriſtians againſt 
mem. Tecthis Fanſwer, that no one ought to preſume what the 
Apoſtles ougkt to have dene: they might have ſeveral! good rea- 
ſons to ſay nothing of this matter, but to leave Chriſtians. to- their 
Natwral“ notions Gf right, and of "their duty, in this points It is 
gacelene that we ec unt for What e de ſay, wirheut having 
recdurſe tb his ſuppeſtien. Befides, it is evident that St. Paul 
did not zntend 0 place this « caſe of perſsvation in-their\vidwy- be- 
oP abletute Kibmilfiſoa;lid all cage, tall rinces, and in-allizoun- 
triecz being a point of morality quite ne to: the greateſt part of 
the world, at ther time, the apeſtle would certainly havesboch - 
plained, nnd preſſed it more. particularly and! forcibly :tham be 
doth; if ke had! meant it as à duty invambent on all- hciſtiang- od 
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as the laws of the ſociety, of which we are memgberh, conſider} 


to regulste their: ſubmiſign,. the oppoſition made, in thisipation; 
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oblige bim 40 give againſt abs, Ii Forehlig) 
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Set, therefore; neither bes, nor any other of, | E 
done this, and fe their extiontations, may be ſy ently argaunt+ 
ed for upon another view;iwithout a 2 | ſuppoſing them 
to mean this, we n¹ν¹ꝗ nelude 285 goſpel hath not made 
any alteration, in this point, from-w] t che light ai untusl zciſos 
might have diſeovered to be our duty: which js, to ſubmit as far 


together with the; puhlie: good; do oblige. uss and f rg fit vrhan 


it pen for us to do it, * en eee publie 


good. 802 £2:3hHi» An codvw een 741; A 1Q r Deer. 


Now chaſe» ede ebene by-which; Chrigtians gught 


to King James IL, and the ſetdement ſubſequegt ito, way from | 
thenet be-ſuflicieatly- juſtified. |: That unbappy pri nec cid not only 
violate particular laws. of great importance, bus he c A 


| fettled reſolution to ſubvert the chief part of the giyil canſtitution.z 


and. hy deſtroying all the great branches, of, the Lubjefs liberties, 
* abGlute monarch. ; Andiif this had. beep comy 


n che atio Would not only have left; their civil 
ibarties, but nd, er the dane: tige, have been ggdned unfler a 
—— — che pope of Rome: Ming James had 
the utmaſt izee}-10 gain that point, een eee 
degress-: ii wax 0.200 e id 10, gation Au 
. whan no. fuch, grievons, kinds of rvir 
4nie. weren obming upon chem, the nobles. apd.ypegyle had juſt 
care ti take all proper me Alures to defend their Fights ; Whic 
when they dad, by, cnlling . oper, the, pulnee. gf Qrayg 40.protett 
them, the king, fearing/to abide. the ſcrutiny: into his . 
awould'be made by free parliameng, and the daeurities hey Mad 
katuren deſpateꝗ the 
De, ARC left the nation deſtitute of ll geen ent, an likely 
20 ran-into-confulion. In this caſe, the;peertyfthagepiry. bod; the 
bodycafitheipenple, had acatainly right 10:previdpdor-aheir pun 
ſecurity and peace. And as it was viſible, that theſe could not 
de hoped for, from 2 prinee Nur diſpeſitibn and religion, there- 


1 1712 fore 


fore they had = ight overanient int 
anvrtieh? 65 Gs "oY ate ren corny 2 75 


6f En — Wiek, Store I Wee before — Revohntion, did or 
all kinds of reſiſtance to che king unlawful. The acts of 12 and 
13. Chatles II, which” veſted the militia in che — declared 
that neiher any perth lagle; nos the pirtiament'coeRtixcly, 
any right to tate arms ugafnſt the king; — — were 
commiſſioned by him. And t to this purpoſe a — was re- 


quired 8e be rade by every f 


A 4 geover ment. It deo kenne che 
ſabhects te cheir — = Wright's 
defending-them,” ute er very ecke Aaniifbaribe, |: hert fore it mi 
de concladed;' tłrat the Parliament did not intend to forbid auch 
defend as Wik deceflary ad ſebure them: againſt che illegal attempts 
of the prince aud ef theſe em + by him Accordingly, 
Wer de dill Was Wanted lin th Houle bf commons; ſollicitor 
Finch allowed r Leommiffeon, wick Was not to be 
e quit ns e oe And, in dige mahnbr, it is 


or "Dov i Hall bem chan eh 


felt HHH Oed 2 / hit rould i 
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James IL, yet "the henetitary right w — rs 
ſtrictl Abr e- RY us this: n not dans, theG Gr 4njthe 


edit right we ferien ahe,eromn 
ſolute power, pos that hieb is: called 
cheme.. - Dux, I hane already; hegt het i. 
1 7 this e cannot know, at: pre- 
wür, whois — and right. hett aggording $0 shes hene, 


y-clief, but in-encouraging.Aall turbulens. fits, 20 make gm. 
motions av try On cy Ay get 2.crowng. which Will, 11 that 


1 
120; enn. their own, of zight. M 73 
credit \that the ate Power ſhoukd-have . 
uch a governmen - ofi whigh; thaſs woe were: the 
the — hes utterly. unknown ich Ruld. he 
nawacally. producuve of ſ0 ill cffe@s. If the ſupreme; Being; had 
 defigned, that the world ſhould. be governed. according; to this 
ſcheme of government, he. wonld.gither have made the perſons, to 
whom this right ſhould. belong, always knows dn at. leaſt our 
Saviour Chriſt and his;agoſtles would. have diſceveredi them, and 

have made them known for the future. Which ſince they have 
* done, We max: jultiy ne this {hems is utterly "= 
8 


pore gehen Ws f 
land. L 111519 * 465<1 , 143 # 1755 1 TI 


£ Ic muſt indeed . ih wh Ter cuſtom in this 


nation has been for the next of blood to inherit the throne: and 
that this proximity was, in ordinary caſes, the rule ſettled by law: 

hut that this was ſuppoſed to be an unalterable rule, or to give a 
right abſolutely indefeaſible, I deny; and. the contrary muſt ap- 
pear to any one who is competently ſleilled in the hiſtory of our 


own nation, or. in thoſe of the other northern nations from whom. 


we deſeended. If, in order to throw o 


& light upon our 


hiſtories, we Frſt Jook ito; Thoſa of öther nations s hell G; 


iutleed, that they had no ſmall regard to the royab lineage: I muſt 
confeſs that we ſometimes meet with the mention of hereditary 
right. Halfdanus Niger, eum regnum avitum et hæreditarium 
4 fibi . oſceret, nemine repugnante, id obtinuit. Snorro Stur. 
p. 66 Qlavus regnum ſueceſſionis jure accepit. Ibid. pl. 
44 Pad Logialwas-UtbdieinegourVpſalene d prpſapia Inglingor 


Co devolutum eſt: priſcæ videlicet illius familiæ, continue ordige 
CEacen DER: ſtirpibus.“ Ibid. p. Fa. ] nundus M- 
eſſionis jure occupavit. Ihid. _— But 
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4 16 aan e. they did not ſo conſine 
ſtracteſt 
n fo doing gi tat ed af u⁰⁰,ο 


WI bad numerous inflanoes in dhe eaten 
Kingdoms, neareſt heirs, . for weighty neaſons, ad in- 
Laney; dale or extremely! ill cdi,, waren ſet aſide a0 ant 
* r vanced in thair toom, by thagſtates 6 
kingdoms 3 who in dach caſes, always looked upon them- 
for the good; af; the: public. 


of the' 
: ſelves to have the right of thus actin 
In about 400 years, i, e. from A. D. 1048 0 168, N 
Houſe of Oldenbur 


nate 
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: e de e di ever of thaiy kings, n 
Aincd in their great councils, though not the right of electing. their 
Kings upon afl decations; yet at leaſt the right af thterpofimg upon 
important ones, and taking fack a perſon out of the reyal Family | 
as they thought the i the nation required, though He was 
not neareſt in blood. That this practice obtained för à condert | 
_ able/time among theth, the beſt Frenchiwritbrs be [J. Ne. 

veray dayw [6], 6 «Lies ris le pregoient toujours te ls race” 
<< trois conditions etoient remuiſes pout' les faire. La naiſfance, f 1 
„ Himportoit pas qu'il füt legitim. La volunté du per 
6 con ſeſitement de 


grandes. La derniere fuivoit preſque coujbic 
_*14es deux autres.“ And the/Abbot Veitot Has proded ſuthcieritly 
rhat the” COTE: they hid generally fo für a regard tothe. 
heteditary riglit, as tö confine their — rites family. yet 
ehiew made no Sokuple to forſalte the ſtrict (proximity of blood, 
hen juſt oc aſiohs required them to do it; but hen took ar 
prince eke gal — Teemed eee pr he 
public good J. 2 alt e Bom 'trie} 5 5b 
Wæx are not e Gender che like Seeds was uſed 
by the Saxons, who appear to have adhered to the old Gothic ch. 
ſtitution, and to have preſerved thoir liberties at leaſt as much as'the 
Fratiks, '' We find, accordidgly,'in ouchiſtbries, /arcounts.of fre» | 
eat Gnas from the firi& proximity ef blood: and theſe 
iy way,” but by the great councils,” as 
eu potions that required them. Aud the Whole ; 
cation, even noſe:petſoiis who might have olaimed the cron fro 
bam) el Blood, acquieſeed in thelr crdlutivns ' Te would | 

take notice of all the deviations in the Teyecil king. 

6 10 is of nich the Saxon Heptarchy was compoſed j and, there- 
fore, 1 hill nly mention dle in the'ki 
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don of Wc; which 
was the chief, and which cathe after wards to be poſſeſſed of al 


Tos in cis Kingdons/\from: Oerdick % Edward lic Don- 
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a 121 See Hottoman, Francogallia, . 14 Hiſt Abr. tom. i. i. Pe LY 
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kings, reckoging. in the. Janidh ling: and, of Weite, 
there were not above two 25 in heh. Whg, when they aſrended 
Sigh 67 W. e oa tn i 
he ue A berg Cerdick, by. fein of blog Fbis may To 
looking N late I JOMy' i. | in > Rap $s Hiſtory. | 
jr iy ek of gur antient hiſtorians it evidently appears, that 
many, of thoſe deviations were either made, or approve and con- 
med, by che acts of the witena-gemote, e. 
OrrA acknowledged, that he-was choſen. <* ad, Ubertatis nolire 5 
«« tyitionem, man, meis meritis, {ed ſola liberalitats ,yeſtrs [e].” 
Athelitap,,though : a. baſtard, and fo could have no title, was elect- 
ed and Edred was elected and preferred before the ſons, of, Hd 


mund his predeceſſor. Edwin was depoſed for his ill conduct; 

t of the 

len After the death of Edgar, A. D. 975, there being a-great 
8 of the realm, 


and Edgar elected, by the will of God, and the confer 


difference between, the no 8 about electing 2 ne 
Eing : ſame, W, ay thelred, one of his ſons, others with 
Edward his other ſo 1 the biſbops, abbots, aud nobles,. aſ- 
ſembled 5 council to determine their right aa *. N 
crown; wherein they elected Edward, the Elder ine 

Epp the C 


pf. 


Saxon line Lg]. Aud when, Edward che Confeſlor dipoſed 
kingdom in favour, 4 Willis 
ference: to Edgar, ag the right heir, our haſt 


Wagzg done With the conſent;of the nobility... William of Male 


bury ({peakipg. of the expoſtulations which. William duke fi Nor- 
: oe own) tet . by bis embaſſadors, Abgut his taking 
<< praſurgtuoſum. fuiſſe quod abſque general ſenagds gt populi — 
* * venta et edicto hi illi deen pn asker 


mn Ae: "co M1? Paris, p. 88 2 75 be); I -] . 
400% N. 4a and 455. 21 aha 2 7. 88 Fr w * Era 7 


"7 


onfeſſot was raiſed to the throne by conſent of; 
a general afſembly,.in prejudice, to the right of Pringe Edward, n 
of Edmund Ironſide, who had the fixſt, hereditary nen of 1 55 | 

1s 
a the Conquerar, 10 10 c jo pee- | 


AS » > — tas .* 


grown) Js, that Harold retumed ier aer, © Ne 158202, 
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i Jedgment W oP great weight, be- 
1 Gixty ears after che n well 
SLND 99107 ai 22169 071 290d! 40,1 275 9190: | 


Türer inſtances in the Saxon, and others that Wight be pro- 


duced in after times, Thew ſficietttly, that though the nation 
thought themſelves generally bound to adhere to proximity of 
blood in the ſucceſſion of their kings, yet that this was not 
. thought 40 indefeafibly obh atory a law, but that the great council. 
att a right to Tet it aſide upon very important vecaſions, that re- 
quired their ſo doing for the public welfare. And this having been 
out original conſtitution; it was but in Juſt agreement with it that 
the ſtatute Was made 1 3 Eliz. cap. 1. that it ſhbull be high trea- 


Ion to declare chat the queen and parliament hal nö Peer to limit 
the ſueceſſon to the crown ſappoliog there were jult reaſons for 
10 doing. 15 * 1: of 5 ; 175 9510 e100 ms 
Tut ac ef recogn Won or King Mane“ thi Firſt, in what delten 
Hoever it be expreſſed, yet having been made while 13 Elizabeth 
Was in force, and not interidifig to repeat ir, muſt be interpreted 
an Fonfiſtency with ft. And fuppofing it was ticht in deen 
Elizabeth to mit the ſucceſſion of the crown, upon g ood reaſons, 
the fame might as Juffly be done by the Püennkuu ir "168, and at 
the ſettlement of the Hanover —_—_— 2... 07 
I de de Rd tat tin itstute of 13 Elizabeth /ſfappoles an act to 
be made by the king 4s well as 885 Parliament, Whereas at the 
Revolution the hereditary: right was ſet aſide by the lords and 
commons my: : I anſwer, firſt, that this appears to have been 
ſeveral times dbne in the Saxon tirfies ;''the next heit Was ſet afitle 
dy thetwitens-gemote/after the desthi of the pfeceding Ring, and 
before there was a new one elected. But if this had Hot been'1o, 


yet, in caſe of great and real neceffity, all fuch forms and niceties 


fir, und even. laws themſelves, ought to give way to that ſu- 


Premie d, the ſafety and welfare of the whole commutity : for 
mis ie che great peint for Which all laws are made. 1 de agree 

that in this nation the Hereditary ſuoceſſfion to the crown is agree- 

able ys it is for the Public ſervice; and it: ought te be kept 


1 


ori A | But 


a V. ee Rial Prehn 
But when this muſt be greatly endangered: 
the whole will be at ſtake by ſo doing, t tow een not My 
ſuch laws, can be any longer adhered to: the ſubſtance muſt and 
obght' to be preſerved. All particular legal conſtitutions, made 
only for regular and peaceable times, ought to give way upon ſuch 


preſſing occaſions; for in caſes of great moment d n ſome 


laws we muſt and juſtly may tranſgreſs. 5 10 
Tun only remaining queſtion then is, 3 10 the 3 


his father, who Was of the popi 
him in ſucceſſion were all Papiſts, there was not ſuch a neceſſity 
for deviating from the order of ſucceſſion d or, to put the caſe moro 


generally, whether this laſt circumſtance, of the next heir to the 


crown being of the popiſh religion, will not always be a reaſon to 


exclude him from ſucceeding to it? From the known Principles | 


of popery, and the experience of many nations in Europe, it is 


it, to endea our to introduce it among his ſubjects. Fur the pre- 
cepts of their religion require them to do it; and they: make ne 
ſcruple to acknowledge it to be their duty, even to do it by force; 
Boſſuet, biſhop of Meaux, whatever: moderation: he affected on 


tome occafions, yet aſks what reaſon is there to exempt! heretics 


out of the number of thoſe malefactors whom God has put the 
ſword into the magiſtrate's hands in order to puniſh ? The king of 
France takes an oath at his coronation, that . bæretieos ab eccleſis 
a denotatos exterminare ſtudebo- And the gensral aſſembly of 
n of France highly applauded the late king's conduct for 
ati cordingly/: and, in the preſent king's time, the ſame aſ- 


Tur . * will . 3 


gage princes to act in the ſame Way Winſt the 
Heretic, 1⁰ they will generally ſucceed: in thoſe: applications. Th 

fociety of Jeſus, which, ſince its foundation, has moſt di | 
itſelf by its activity and fiery zeal, has almoſt days, ene, af its 


number a confeſior ta each prince; who, if the prince has any 
mY 1 1 ſenſe 


don in 1688, When the next heir was an infant, in the power of 
a; religion, and the next heirs ta 


ident, that! this zeligion will probably lead a prince, who is af 


y ife: ed this: pane: ity pip: force: far. 2 
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244 OF FEMPORAT LIBERTY. Part I. 
ſenſe of religion; is ever improving” aud working upon it; 10 ens 
cite him to perfscute the difſenters. If lis penitent has any hours 
of remonſe for his fins, any inclination to devotion or piety, theſe 
are always made uſe of to inſpire; a-zeal. for the converſion oft here- 
tics, as being the moſt effectual way to cover a multitude of ſins a 
and it is not to be wondered if human nature, deſirous to indulge 
its paſſions as far as poſſible, falls eafily into a ſort of piety which 
atones for the gratifying ſome paſſions: by the exerciſe of others; 


which, inſtead: of forcing him to forſake his darling luſts, and 


have an averſion:to them, enjoins him:to have a hatred to heretics: 
SUCH a diſpoſition, therefore, is not difficult to be raiſed; in the 


0 princes of that cammunion; and When it is raiſed, it 


will always: be too hard. for any temporaliconfiderations; except . 
bis on intereſt, to balance. When, a prince thinks he can gain 
heaven, while he has all the enjoyments of earth at the ſame time; 


no regards to the civil welfare of the community, over which: ha 


is ſet, could touch him, if they did appear to him. He will eaſily 
be perſuaded that, though the uſe of force may impoveriſh and 
dep pulate his kingdom, yet he ought to purſue thoſe methods, in 
view + ta. the true intereſt of his people; as well as to his own, 80 
that ne n conſideration, leſs than his own immediate antereſt, can be 
fappoſed- -forcible-enough to e e u even. Ac HWA 
do ſometimes. | FL Re 1dr 2 

_ CanpiInal Dantiventio: tells us, that Phil IE hid; fliarhis 
would- rather-loſe-the' United Provinces. entirely than ſuffer them 


to remain heretical ; and ſo full o&gloomy- zeabw-as the temper of 


that prince, that I doubt not. but he would! have Ioſt) Spa ain itſelf 
had the caſe been the ſame: One cannot read: — 
many burnings which he: made upon his going to. Spain z, and-this 
after his confeſſor had preached in England, very warmly,. of the 
uglawfulacks of perſecution. And this: cruelty; by permit | 
the divine providence, had its effect in.rooting. up entirely. the. 
proteſtant religion in Spain: and. his, ſueceſſors, by. the ſame me- 
thods, kept it from entering again. Some of the princes of the, 
haufe of Auſtria had formerly a more moderate ſpirit, but, of late; 
they are come into the ſame way of thinking. Wee, 


Track. Of rhe Royal Broxagatias . i an 
of eben in Fah ig oceatenrh. thak. commatgusnwha 
Nin eaſily haye ended with the.loſs gf that crown; ik Reapidengg 
for the puniſhment. of the proteſtants wickedneſo, had not per- 
mitted that terrible turn of affairs which, ended in the entire ſup- 
preſſion « of their religion. And fince that, there has been the like 
danger, of loſing Hungary, by the oppreſſion of. the Proteſtant ſub- 
jects there: nay ſo zealouſly fixed was the court of Vienna in that 
diſpoſition, that even during the laſt war, while they were deli- 
vered by the arms of proteſtants, they made the greateſt difficulty 
of giving ap. tolerable terms to their, denen ſubjects in 
N Sileſia and Sa. dee but the ſoar of the 5 75 of 
Salon, could have induced them to reſtore the Lutherans their 
churches... And. as ſoon as their fear was over, they have ſince 
practiſed all the oppreſſions they well can, in order to extirpate the 
proteſtants in thoſe countries; and they have done it with too 
much ſucceſs; for they that, about a hundred years ſince, were 
in ſuch numbers, that Sir Edward Sandys ſays, * touching, Ger- 
« many I have ſeen an old eſtimate of it, by ſuqh as favoured the 
« papacy, that, in the beginning of the reign: of the emperor 
« Ferdinand, there was not above one. part in twelve. of the peo- 
« 2 ph that were catholics, which now, in my opinion, muſt needs | 
« be otherwiſe. For comprehending in it Bohemia with z its ap- 
« uten ens e I ſhould think that near one fixth, part of the peo» 
© ple were devoted that way; their number being ingreaſed and 
« perhaps doubled. fince that time, by the ſedulity of many e of the 
4 and by the oppreſſions of the duke of Bavaria; wha, 
« uſing the advantage of the troubles of the proteſtants elſewhere, 
« have, on their part, forced the proteſtants that were under their 
1 « influence, to quit their religion, goods, or country n 
Tux crown of France, however oppoſite they have always bed 
to the houſe of Auſtria i in other matters, have purſued the ſame.con- 
; duct with regard to their proteſtant ſubjects. Though, in regard 


e 


to the great power the proteſtant party had obtained there, an 
to the unſettled condition of their affairs at ſome ſeaſons, EL 8 


ui Burop- Specal, - at, Gn, 103 
#* "7 — 1 hy ww 1 * 8 8 " , i * Mo 

A * 0 11 N 
TED 12 St been 
- * - «a 5 


in keeping his crown upon his head, during his minority; Which 


246 OF TEMPO Serv. Piel. 
been vbliged to: colerate; the proteſtants, and evett to allow: thein 

;me privileges and ſecurities 3. yet whenever they have thought it- 
in their power to oppreſs them, they have never failed of raifing a 


perſecution; as appeared in the reigns of Francis II and Charles IX, 
at which time was that deplorable Pariſian muſſucre, in which we 


ſie the true diſpoſition of popery towards heretits. Tf the affection 


which Henry IV had for the proteſtants made him treat them 


ſomewhat better, and the unſettlell condition of the beginning of 


the next reign occaſioned their having a toleration ſometimes, and 
good words, yet Lewis XIII and his prime miniſter Richlieu had 


| always. a formed deſign t to reduce them by degrees, and in the end 


quite to extirpate them: which deſign they purſued with unhappy 
ſucceſs as ſoon as they had opportunity. The late King Lewis XIV, 


though he had great obligations to them, for the ſhare they had 


obligations he himſelf acknowledged, and at firſt not only con- 
firmed the edicts of his predeceſſors in their favour, but even, in 
the moſt folemn manner, declared them irrevocable, yet he was 


ſoon induced, by cardinal Mazarine, to form a reſolution of cheir 


utter extirpation, whenever it ſhould be in his power: and the 
means 10 cls purpoſe were eoncerted with Don Lewis de Haro, 
prime miniſter of Spain, in the Pyrenean treaty. How effectually 
they were purſued, we have had ſufficient knowledge, from the 
many thouſands,” one might almoſt ſay millions, of his unhappy 
gabe, WO, driven out 6f his kingdom, were obliged to beg or 


Tarn their bread through. all the proteſtant eovritries in Europe; 


having, at che ſame time, left others, who, not being able to get 


away, and harraſſed and tormented in manner Jeſs: ſupp ortable than 


deach itſelf, were obliged to abjure their religion, And it deferves 
to be remarked, that the zeal of this ptince did not extend itſelf 38 
only t6 his own kingdom: he influenced the duke of Savoy to per- 
ſecute his ſubjects, the poor Vaudois; declaring that, in a treaty 
which he had with that prince, and by which he was obliged to 
take arms againſt the king's enemies, the prefent Vaudbis were in- 
tended to be comprehended. Their being proteſtants was ſuffi- 
Gent to make Mem be ronhdered as his enemies. Upon this 
. . ground 


Trey, e i Rout Dude 
ground he joined His troops with thoſe — 8 
tirpate thetn, or to make "them hangs" thelf religion; Which they 
tried by all ſorts of cruelties. IP BPO OT 10 TOES AND 
Tat er Palarins; of me Rhine, Tres Mp, not 169g fince, 
that he did not want any incitements to this purpoſe. On the 
contrary, the remonſtrances of the neighbouring powers have not 
been ſufficient to make him deſiſt from moleſting and oppreſſing 
his proteſtant ſubjects. And that this zeal for perſecuting heretics 
has warmth enough to keep itſelf alive, and even ardent, in the 
coldeſt countries, we have inſtances in the hiſtory of Sweden. 
As ſoon as John, king of that country, in 1 5771, had embraced the 
Romiſh religion himſelf, his next courſe was to endeavour to in- 
troduce it among his ſubjects. To this purpoſe he receives 4 
nuntio from Rome, | endeavours to fet up an univerſity at Stock- 
== for the papiſts, and 'poiſons his brother, who was averſe to 
His ſon Sigiſmond purſues his ſteps, | inſiſts: upon churches for 

0 papiſts in every city: brings in foreign troops to intimidate 
his ſubjects. However, he makes a truee, breaks his promiſe and 
Reals away, and returns with another foreign army, of ſix thou 
ſand men ; makes a truce again, with a promiſe of going to Stock- 
holm, but again breaks his word. Upon which the ſtates of that 
kingdom, being fully convinced that no truſt could be put in one 
influenced as he was by his religion, renounce their allegiance to 
him; while, at the ſame time, to Thew' their regard for his family, 
as far as was conſiſtent with the ſtate of the nation, they offer the 
crown to his fon, if he will renounce. popery, but found theme 
ſelves at laſt obliged to your: it to A . 5 en IR 1 
whom they could truſt. diva n 
To come home to our own inen: the een regelt of Scofland 
ſhewed' ſufficiently her inclination to perſecute and keep no mea- 
ſures with heretics. And we all know what followed here in 
our own nation, upon the firſt Queen Mary's being a papiſt: how 
many bonfires of heretics it cauſed; how ſoon it effected the ruin 
of the Reformation that had been carried on in the reigns of Henry 
VII and Edward VI; and how it would, if it had continued, pro- 
you "hive Eſtabliſhed Paper beyond all -peſſibility 30 
ocked. 


wat * 


248 OF TEMPORAL LIBERTY. Pat H. 
| ſhocked... It, was in vain that Me made the en ſolemn promiſes 
to the Suffolk- men, to whom, ſhe WAS, « obli liged for her crown, that 
| 0 would preſerve their e They, fo 0 und no more Mercy 
11 King James I to have been leſs truſted than he Wasa 
when, at his coming to the crown, he declared before his council, 
in the moſt ſolemn manner, that, though he was a papiſt himſelf, 
| he would preſerve the proteſtant religion, eſpecially the church of 

England, as by law eſtabliſhed. - This declaration he afterwards 
repeated, in his ſpeech to both houſes of parliament, and publiſhed 
it in the moſt authentic manner. He was a prince that has gained 
a.reputation for juſtice, and eſpecially for keeping | his word, But, 
notwithſtanding all this, it is well known what open attempts he 
ſoon made upon the univerſities, the biſhops, and the whole body 
of the clergy 3. ; and in how violent and arbitrary manner he pro- 
ceeded, as far as he durſt, both i in the eccleſiaſtical and civil eourts: 
how he declared too, that the reaſon of his proceeding contrary to 
all prudence, and in ſo violent a way, WAS, becauſe he was ſollicit- 
ous to have the merit of ersting the nation, and 1e 
popery here before his death.;! '. 5 
I THINK, here has been experience enough to convince man- 
kind, that, in general, there is the higheſt probability that a po- 
piſh prince will endeavour, by all methods in his power, even the 
moſt violent ones, to introduce popery into his dominions. And I 
believe no perſon will quote the inſtances of King Charles II, and 
another prince, late king of Peland, to the contrary. Mankind i in 
general. are ſenſible what were the diſpoſitions of the former of 
thoſe princes in matters of religion, and are not therefore to won- 
ler he ſhould not have engaged in an enterprize in which he could 
not but apprehend great embarraſſments and dangers, And whe- 
ther the diſpoſition of the other lil was not much the lame, 1 
leave to mankind to judge. . 

Tur Pretender to theſe crowns is ; very well known to 0 af a 
very different diſpoſition; he has never ſo much as proſeſſed any 
diſpoſition to hear what could be ſaid of our religion, as Henry IV. 
of i France did, in his diſtreſs, for that of Rome. When he was 

| _ landed 


Fi rack v. 23 07 the 2577 Pe 396 I; * 1 5 
landed in Scotland, be Was 10 far from doltig tie- ir 0 of His 5 


clirations, that he would not ſo much 4 Pa 10 toler: ate tlie 
proteſtant religion.” Whether this ſtiffneſs proceeded from the in- 


fluence of the high papiſts about him, or from his own temper, o 


does not know. But from which ever cauſe it flowed, it thews 


ſufficiently what would be to be expected from ſuch a perſon, if he 
was ever to be poſſeſſed of the crown. 7 hough, es ſhould 
he, in view to gain theſe kingdoms, make any conceſſions in favour 
of the proteſtant religion, I could not think him fit to be truſted; 

in ſuch a caſe, becauſe it is a determined point in the church of 


Rome, that an engagement with heretics, 1 to the intereſt . 


of the church, is not binding. e, 171 


CaARDñIN AL d'Oſſat tells us, that Clement vii did very much 


preſs the king of France. to join with Spain, for the invaſion of 
England ; but he was anſwered, that the king was tied by an oath 
to the queen of England. To which the pope replied, that the 
oath- was to an heretic, but that he was bound in another oath to 
God and the pope[?]- By which he probably meant that oath 
which, we are told, the kings of France take at their coronation, 
that they will“ univerſos hæreticos, uy eccleſit denotatos, p ro viti- 


« bus bona fide exterminare ſtudebo.” And an oath, to the ſame- 


purpoſe, is taken by all popiſh princes. And it is well Kaden 
hat the reſolution and practice of the council of Conſtance Was, 
in ſuch a caſe, in burning John Hus and Jerom of Pra Foe 
though the emperor gave them a ſafe conduct: the council infi ſt- 
ing, that the emperor could not hinder the church from exerciſing 


her juſt authority, i in the puniſhment of heretics, Whenever the! bal 
it in her power. . 1 bet 


AGREEABLE to the notions of this council was the deslaration 


made by Derbyſhire, an Engliſh Jeſuit, in Queen Elizabeth's tine; 
who, being in France, and ſpeaking of Mary queen of the Scots, : 


then in cuſtody, faid, . beſides, that all the catholics in tlie realm 
* of England were at her devotion, there were, faid he, and 
thanked God, « diverſe heretics that were well affected to her, . | 


5 which was no ſmall miracle that God had ſo blinded their offs, . : 


u Card. d'Oſſat, Epult 47. ad Duc. de — 


ag. 
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* 4 dre ſhould be ſo inelined to er, that in the end nne 
them their juſt deferts, unleſs they returned to the 
440 tc faith [#].” And to the fame ape ſpeaks the Letter 
(in Echard's Hiſtory) written, during the e of King James 
the Second's reign, when the papiſts thought themſelves ſure, to a 
; Peron who was entirely in with the king's meaſures, as to abſo- 
po my in thy Kate, &c. but was a proteſtant. It is to exhort 
to change igion in time; and threatens him that, if he 
did nog, tro whe be little diſtinction made between thoſe 
z gainſt the king in all his meaſures, and thoſe that were fo in 
that. point which he moſt ſet his heart upon. And that there is a 
great probability a popiſh prince ſhould in the end ſucceed in con- 
5 verting the nation, 1 ſhall, without further rexſaging, CONE i 6 


Pope Gregory XV, writing to Charles I of England, 5 thas 
prince was in Spain, ſays, « and indeed you. cannot give a greater 
«© conſolation to the people of the Chriſtian world, than to put the 
7 prince of the apoſtles in poſſeſſion of your noble iſland; ths 
which will cafily come to paſs, and that without difficulty, if 
you open your heart to the Lord who knocks, upon: WO de- 

©* pepſin all the happineſs of that kingdom. 

FarnER d' Orleans, who wrote of the Renoltioe of England, 
abit was well able to judge of what relates to it, ſpeaking. of the 
| conſequence. of a popich ſucceſſor, ſays, that it muſt perpetuate it, 

1. e. the Romiſh religion upon the throne, and in time bring it 
to prevail among ana « prople LL. And Pere Daniel, in his Hiſtory 
of France, obſerves, that, according to the natural courſe of 
things, there was no Ss but if the then king of Navarre had 
ſucceeded to hs crown of France without oppoſition, hereſy 

ave become bliſhec religion, and in time 9 * 
religion wo q hos been/ aboliſhed [m]. 

F ROM — reaſons and authorities that have been hire alleged, 
ſtabliſkment of popery in e 


1 Strype's Ann. Reform, under Queen Elizabeth, vol. ii. p. 86. | N 
II F. d Orleans, Hi. "ogy p. * [u] Daniel, in 1 


of 


of _ III. 
3 


727 to —4.—45 pi 4 _ — 2 or ＋ ment, or terror, 
the faid religion into the whole nation, This is 2 conſequence 
which is of the utmoſt importance, even to Deiſts, &c. much 
more to thoſe who truly believe the Chriſtian religion, and are de- 
firqus to practiſe 1 it in its purity. There is another. conſequence. of 
a popiſh prince's obtaining the throne, which I do not indeed re 

gard as equally certain with the former, but which is ſo probable ; 
as to deſerve the conſideration of every one who loves his native 
country. It is that the ſubverſion of the proteſtant religion would 
end alſo in the ſubverſion of our civil liberties. - F or; fiſt, if there 
ſhould ever be a revolution in favour of a-popiſh Pretender to our 
crown, it muſt be made by force. For undoubtedly, in all events, 
a great part of the nation will be firmly attached to the preſent 
royal family, and will make a ſtand. on their behalf. Now a 
ſtate of war and violence continuing for any time will give great 
opportunities and pretences for exerciſing illegal and arbitrary 
power: this Lord Herbert obſerves to have been the conſequence 
of the civil wars between the houſes of Vork and Lancaſter. And 
a popiſh prince, who has been educated under abſolute govern- 
ments abroad, as every ſuch pretender will have been, muſt, in all 
probability, be himſelf very much diſpoſed to abſolute or arbitrary 
power. And he will be put upon it — by his adherents, who 
will want to have the exerciſe and benefit under him; eſpecially 
by the clergy of the church if Rome. It is true, that in former 
Revolutions in this nation, ſome of the conquering party interpoſed 
to ſave the conſtitution, and even the clergy were e eben n 

liberty. And this conduct of the latter was founded in policy, 
during thoſe times, in which they had ſuch an inſiuence o over hs 


people, that they could gain what points they would, or at leaſt 
could preſerve themſelves and their intereſts independent of the 


crewn: In this caſe, they affected to depend only on the pope. 
But ſince the reformation, and the change that has been made in 
the diſpoſitions of people in general, their conduct has been dif- 
ferent. They are every where become the inſtruments of bring- 
ing the whole power into the hands of one perſon; for getting 


K k 5 whoſe 
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whole, farpum or prevailing upon. his e or that of his mini- 
ſters, they ha have a much fairer chance, than for influencing the re- 
preſentative body of a nation, to 0 1 1050 prejudicial or op- 
preſſive to the ſecular or ſpiritual liberties of the whole. They 
cannot eaſily make tranſubſtantiation go down, or fit. eaſily upon 
the ſtomacks of any nation, in this enlightened age: nor can 
they think of preſerving thoſe gains, riſing out of other ſuperſti- 
tions. practices, where there is any freedom of canvaſſing or judg- 
ing of them, or where the people have civil liberty, and conſe- 
np of freedom, &. 5 

FATHER Orleans ſhewed plainly his way of thinking about 22 
matter, when, ſpeaking of King William III, and the Engliſh li- 
berties, he ſaid, that prince * eut plus di contribuer à les detruire 
qu à conſerver, Etant apres le prince des Galles le plus proche he- 

« ritier du roi n]l. And Sir Lionel Jenkins [ol, who was very 
much in the confidence of King James II, lets us know what he 
thought that prince would have done if, after any oppoſition to his 
right, he had prevailed. * In caſe, ſays he, ſuch a bill ſhould 
4 paſs into a la (meaning the excluſion bill) and the duke ſhould 
try, as undoubtedly he would, to cut it through with his ſword, 
and ſhould overcome, he will have the ſame power to ſet aſide 
«all laws, both for religion and property; the power will be in 
40 — of the conqueror, and certainly he will change the 
ment. Theſe reflections, of a perſon. who knew. King 
r juſtly have great weight, in order to convince us. 
what he was likely to do, if he had continued upon the throne ; 
and alſo what will, in other caſes, be likely to happen to us, if a 
prince of that religion ſhould come. to be poſſeſſed of the throne. 
Popery would be introduced; and with it {lavery ;. or at leaſt ; great 
confuſions and miſeries. Now againſt theſe conſequences it is of 
the utmoſt importance to be guarded : it is, therefore, of neceſſity 
to ſet aſide all popiſh princes from ſucceeding to. the throne ; and, 
being neceſſary to the public welfare, it is of conſequence juſt. 
Therefore, at the Revolution and afterwards, our nation had a 


Wo! Orleans, Revo], Wir tom. ili. 5. 436. 1 Echard's Hiſt, vol, ii. 
| p. en e 


ri ight 


AN ' : | A 


pt to 64240 Fr 5 won b my et W ahi 
to apply themſelves : to the illuſtrious Houſe of Hanover; Which, 
after the popiſh branches, is the neareſt in blood. They therefore 
haye the beſt hereditary right;  contequently, thy: © ſettlement 0 
this family is likewiſe right. 0 
Bur here ſome nice obſervers will, Tale no | lowbt; be rea 
to aſk, is not my reaſoning in defence of reſiſtance, in this trad, 
inconſiſtent with, or repugnant to, the reaſoning I have uſed, in the 
former part of this work, againſt the uſe of force in matters of 
religion? And, in order to judge the better of this Fair 1 will 
| ſet forth thoſe | two reaſonings. 


I, Tux reaſoning againſt force in religion, as uſed in the for- 
mer part of this work. 

IT muſt be admitted that force; Nad SY on {the fe of 
truth, might, in ſome particular caſes, e of ſervice to religion; 3 
by taking heretics out of the Way, and preventing them from in- 
fecting others. But yet it is not ſuppoſable that the ſupreme 
Being ſhould allow lch force to be uſed in any caſe: becauſe if, 
by NN reaſon, it can be preſumed, that he allows any prince, 
to uſe force on any occaſion, by conſequence all princes will be 
obliged. to uſe force whenever they judge it will be of ſervice. 
But to allow and even oblige all princes to do this (conſidering that 
princes. will be much oftner in error than in the right) mult be 
greatly to the diladvantage of religion ; * which, on the other hand, 
would not ſuffer any diſadvantage, i in general, bue' rbe contrarx, if 
the uſe of force wWas not allowed: therefore it is not N 0 
that God ſhould allow i it to be uſed in any caſe)! 7 tt | 
2d! ly, Tar argument that 1 may be formed, in like manner ME 
againſt r refiſtance. to princes i in any caſe, muſt be nearly as follows.. 
Con SIDERING men as they will be, in all times, it muſt follow, 
that if the divine power de ſuppoſed to allow reſiſtance to Princes 
in any Cale, even when it might do good to the public; then 
men will actually | ule it in, many caſes, when it wilt do harm to the 


| public: - inſomuch, that, upon the whole, it muſt cauſe much more 
hurt than. good to mankind. And we muſt therefore conclude, 


that the ſupreme Being, who deſires the good of mankind upon the 


E whole, 
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reſiſting in any caſe, 


whole; will not permit that men ſhould by 
uſe a Hberty chat, in event, will be ſo pernicious to others, by en- 
-onraging: them to do it when it will be hurtful to the public: 
wel ought to- think, that,” on the account of the ill conſequences 
which may attend it, he will not allow any men to reſiſt princes at 
all. But does, for the ſake of the general good - ninfkind; yonge 
hy to forbear it in all caſes Whatever. 


xxx it may be aſked, Are not theſe wigs ay ar- 
allel ? al , therefore, if the former” concludes 4painft the uſe of 
foree in religion, muſt not the latter conclude as ſtrongly againſt 
reſiſtance to princes in any caſe ? I anſwer, No; the agreements 
are not parallel: there is a very important difference between 
them, In the former caſe, religion may do not only as well, but 
even much better, in the world, without the uſe of force. Men 
might be happy both here and hereafter, if they endeavoured it, 
even ſuppoſing no force was ever to be uſed in religion. But, in 
the latter caſe, many thouſands of men may be often made imme- 
diately ' miſerable without reſiſtance. Now it is not conceivable, 
that God will oblige ſome men to continue always i in ſuch a 
miſerable Da de, merely becauſe, if they get out of it by re- 
ſiſtance, even when that reſiſtance will not hurt the public, others 
will be encouraged to reſiſt in improper. caſes. For the former 
ought not to be made and | kept miſerable for the fault of others. 3 

Ix it be ſaid, that the general good of mankind requires they 
ſhould be ſo; 1 . chat whether, ſome do reſiſt, or not, their 


5 + 4 ES .£& i 


mankind will Ra fact, 1 1 more ſecured 67 it, Refiſt- 
ance will always be made by. the greateſt part of mankind, when 
they are able to do it. 'To ſuppole, therefore, that God obliges 
men not to reſiſt in a good cauſe, in regard that bad, men' will be 
encouraged | to reſiſt i in a bad one, is to ſuppoſe that God oblie ges 
the former to continue in miſery; if, On account of the ie of 
others, and not their own: and 24% When mankind, in general, 
will have, in event, little or no beet by ſo doing. But this ſup- 
Pannen is not agreeable to reaſon, or to the goodneſs f God; 


and 


* | We, 2655 
and therefore we Knay of enable) that God ill allow men to 
reſiſt, when their ſo doing is conſiſtent with the publio good. 
 1PARTHER, it muſt follow, from the abovementioned argument, 
that the ſupreme executive magiſtrates, even of common wealths, 
ſuch us the doge of Venice, the ſtates of Holland, &. are irreſiſt- 
ible, even if they act ever ſo tyrannically... E ö eee man 
will allow this, and therefore the aboven 
not be juſtly concluſive; To foppaſe-chat Hiv-diving: power will 
never have any refiſtance practiſed, is, in conſequence, to encou- 
rage the malignity of ill princes, by their anne 25" (hall 
not be oppoſed or puniſhed, on earth, for their wickedneſs. . 
Son perſons, have maintained that paternal authority is the 
fource of palitical-authority;: or that the latter is no more than an 
extenſion of the former to a greater number of perſons. | But this 
notion is plainly wrong. For though, indeed, the former has 
often given riſe to, and been inſenſibly changed into the latter, yet 
they are originally things very different in their kinds: for the 
former extends only to What is neceſſary tothe maintenance and 
education of the child, and ceaſes when he comes to years of diſ- 
cretion; whereas the latter extends to every thing that is juſtly or 
truly neceſſary to the maintenance of civil ſaciety, even to the 
tak ing away the lives of its; members. i Naw though, as L have 
faid, this latter power is derived from God, yet the Particular per- 
ſons who ſhall be at all, or at any times veſted with it; as go- 
ne oy: nen are not nominated, or viſihly fixed upon, by 
zrefore; he muſt be re to leave ĩt to the acts of 
kin vids the governors thalb bee; ne es inveſted with 
legs eee, 103 BULLS En 4.487261 £1 £7359 a a 0g At 
PLATO makes a concluſion oh this ee ee obſerving. that 
2 among ene ene not flee thoſe among bees, born with mark 
* bd en JAMC ag them. From ence, he ſays, it Glas 
N00 af men my original of political 
powers: 29 — ſeveral inſtances of govetnments formed in 
this way, by the agreement of many families: coaleſcing and join- 
ing — * the n and particularly the authority of the 


ei See Leg lib. i. 
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nes Were Attled by the comb oonſent of the n And 
this kot have, been the ent- no doubt, in many other nations: in 
_ which; therefore, the' expreſs or ſuppoſed conſent of . — 
muſt have been the origin, and meaſure, of the right of 
vernors. "As much right as they have derived from this original 
4 ion, or ſubſequent acts of the ſocieties, over which the 
are ſet, ſo much right and no more they muſt be ſuppoſed to have. 
Tr is true, that free or voluntary conſent has not been the only 
even human ſourèe or meaſure of the ſovereign autho ity. Con- 
queſt has been ſo in many caſes. When à nation n an 
unjuſt war, and is overcome, it falls, by the right of war, into an 
abſolute ſubjection to its conqueror. And the caſe of their chil- 
dren is much the ſame. But there muſt be ſome terms of agree- 
ment, to ſubmit to peaceably, even in that _ before the Nate of 
war can endi[q]. However it ſeldom happens that a people con- 
tinues long in that ſtate of abſolute dase dien. 5 By degrees the 
prince grants them eaſier conditions, &c. On the other hand, it 
often happens that nations free, at firſt, do give up their liberties 
in ſome degree; and when this has been the caſe, they have not a 
right to reſume them again. For men are obliged to ſubmit to 
the eſtabliſhed policy under which they were born, unleſs any ex- 
traordinary oppreſſion in . the prince, or other juſtifiable. circum- 
- ſtances happen, to give — 1 N to make row 
terms for themſelves. _ 
I general it may be PREY that the clas: of princes and 
abject, in the ſeveral nations of the world, depend on their tranſ- 
actions one with another; i. e. upon compacts, either expreſs; or 
ſuppoſed. The particular degrees of authority, veſted in the ma- 
-giſtrates, by cheſe compacts, are the meaſures of the rights of the 
magiſtrates, and of thoſe of the ſubjects. According to thoſe mea- 
- (ures of right, the magiſtrates are to be ſuppoſed to chave their au- 
thority from God, and ſo far they ought to be, unqueſtionably, in 
All things obeyed. * And it may | be right not to reſiſt them, Seven 
in ſome cates when they go beyond thoſe bounds. But then at is 
nn authority, or for their -own ſakes, but 
(2] dee Hale's Hiſt, of” Law, p. 76, &c. 
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Tract VI. Of the Dangers that may be incident &. 257 


for the ſake of the cotimunity. Howevet{ it is tue likewiſe, 

en the ſame: principles; that when the good of the 
may be viſibly promoted or fecured by reſiſtanee, it may it 
as juſtly thought agreeable to the will " a eme B. 
all e „* * be made. y 1999 pg 
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HAVE g alesy obſerved, "TY al ka tber are lia- 
ble to ſome dangers; that no human prudence can foreſee, and 
05 others that no human power can guard againſt. If, therefore, 
I offer ſome conjectures about the probability of ſuch dangers, 
and the means of avoiding them, I would be underſtood to do it, 
not in a peremptory or poſitive way, but with a due ſenſe of the 
EET T.,. of all conjectures of this ſort. Tn 1 Ne) 
As our eſtabliſhment is divided into two general pants the A- 
Gaſtical and the civil one, ſo it may be proper to conſider, in the 
firſt place, the danger to which our eceleſiaſtical one is expoſed, 
from any of its adverſaries, and what probability there is of its ſub- 
ſiſtence. The moſt inveterate. and moſt active of its. enemies are 
the papiſts, both abroad and at home; at the head of whom is 
the pope, and ſome other temporal powers, who may to this pur- 
poſe act in concert with him, and with the papiſts of this king- 
dom. I have already obſerved, that the popiſh intereſt on the: 
continent has, for the greater part of theſe two laſt centuries, very 
much increaſed; and I doubt is 1 to do ſo ſtill farther, by 


ſome 


© VB REYv. rel 
e Germ red Pap iſts;” "They habe 
"Ke indeed, yet a mh the much” to the converſion bf 
their fübjects, but they will — 125 ede to do it; as the 
maxim in Germany is cujus eſt regio, Wins' eft religio” YA 26 
IT is true, that, at preſent; there does not fee to be welt 
zeal for any religion, in ſeveral courts of the continent: but this 
may, and probably will, in jits turn fucceed to the luke-Warmneſs 
that reigns at preſent. And there is reaſon to apprehend, that the 
indifference in religion, which has of late prevailed i in ſome pro- 
teſtant countries, and their employing ſo many Ppopiſh officers ar ar 
ſoldiers i in rheir troops, will by degrees contribute to ſpread po- 
pery among the people. And when popery becomes greatly ſu- 
perior, or almoſt univerſally prevalent on the continent, the force 
of example may not a little contribute to increaſe it among us: 
for the greater part of mankind are apt to follow the multitude; 
| eſpecially when they are conſtantly ſolicited” to it, by very great 
numbers of miſſionaries among us, who are indefatigable, and 
{killed in all the arts of application ; and, notwithſtanding our 
laws, are. ſuffered to do it without danger, ſo that they Tap 
make great numbers of converts every year; and: are likely to ma 
more, i nlite, or , ſhould cantinne to n among 
Us. +2444, | Ho. 1 
Por xxx is a i very well fitted to 070 * dhe lower 
part of mankind: and theſe converts among us are chiefly among 
the lower part of the world; and therefore ſome perſons i in power 
think them not worth their attention. They think they can put 
a ſtop to them when they will; and, indeed, ſo they may perhaps, 
if they exert themſelves in time. But it ought to be conſidered, 
that! when the lower claſſes'of people become very numerous in a 
religion, they may polibiy draw, or, as it were, force, the upper 
part of mankind into it. T he Chriſtian religion was this way 
propagated z and this is much more practicable in a free nation, 
Where the lower people have votes in chuſing the members of the 
tegilliture. And if ever there ſhould be a great intereſt, to this 


purpoſe, fotied among f the low People, there would not be want- 
uf „ 
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Tract VI. Of the Dangers war nay 900 rcides G 259 
ing perſons of quality of that religion, or of no religion, but pre- 
tending to be of that, who would put xemſclves at their head, 
and Ag uſe of their numbers, zeal, and wealth, to Freehand . 
N i 
p "Too not think there is any great. danger from this quarter as 
yet; but I think it far from being impoſſible, or very unlikely ; 
and that, therefore, ſome care ought to be taken about it. N. ot 
that I would, by any means, adviſe any great rigour to be practiſed 
againſt them: but they ought to be watched, and a careful and 
ſomewhat ſtricter hand to be held over them, by putting ſome laws 
in execution. This is a very juſtifiable meaſure; becauſe who- 
ever 18 converted to that religion becomes a certain enemy to our 
civil conſtitution. The numbers of them in every dioceſe ought | to 
be at proper times returned to the miniſters of ſtate: this method 
Would have ſome effect; and care ſhould, at the ſame time, be 
taken, that the clergy ſhould never wholly diſcontinue their preach- 
ing againſt popery, and that the cbaplains, belonging to the land 
and ſea forces, ſhould do their duties: in which, perhaps, i 
ſome time paſt, they have been too negligent. The 50 05 and 
gentry ought not to keep any popiſh ſervants in their families. 10 
I SALT hereafter ſuggeſt another thing which will have more 
effe& than any of theſe ; ; but, as that conſideration will be appli- 
cable to other matters, I ſhall forbear to mention it till I. come to 
them. In the mean time I think, that, if proper methods be taken, 
we are in no great danger from the increaſe of popery among our peo- 
ple. The proteſtant religion, while it has the civil eſtabliſhment 
on its ſide, will always be able to maintain itſelf here. If the 
church of England ſubſiſts, and its biſhops and clergy thereby con- 
tinue to be united, they will always be a ſufficient barrier againſt 
all the ſecret practices, and undermining arts, of popery. 
Bor will the church of England continue to ſubſiſt upon its 
preſent foundation, conſidering that it bath many. other adverſaries 
beſides the papiſts to contend with? It hath. the Proteſtant Diſ- 
ſenters of various denominations; it hath the Quakers; and it 
hath. the Deiſts; and all theſe are continually undermining it, and 
may en not ſucceed ? May they not render the biſnops and clergy 
Ec 1 
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1e dery unpopulat; that "they may make ſtrong puſhes to take away, 
or much curtail er teren and engage the crown itſelf, as 
they did in Charles the Firſt's time; to give them up? May they 
not aboliſh deans and chapters, and ſpiritual courts? May they 
not puſh at depriving the biſhops of their ſeats in the W of 
lords, and make them mere moderators, or preſidents of the clergy 
of their dioceſes? May they not procure their tithes to be changed 
into ſtipends ? And will the biſhops : and clergy, in "och" a ſtate, be 
able to do as much as they do now againſt popery ?. No, I own 
that they would not; but I do not conceive that there is any great 
danger that they will ever be brought to this. For the ſectaries 
themſelves are likely to decline in their intereſt and influence; 
eſpecially . the Preſbyterians and Independents, "They have been 
of late much Aivided among themſelves, about oft points 'of 
religion, ſo that it will be difficult for them to act in concert. 
Tux Quakers are the moſt likely to ſubſiſt; becauſe they have 
4 polity: but that, being founded on enthuſiaſm, will grow more 
and more relaxed till it diſſolves. But if the difſenters ſhould con- 
tinue to act together, yet they will not compaſs the ruin of the 
eſtabliſhed church: becauſe the nobility and gentry will not come 
into it, and much leſs the court. They know that the ſectaries 
are, all of them, upon a levelling ſcheme; and, therefore, though 
ſome of the nobility, have no great concern for the biſhops, or 
clergy, upon truly religious principles, yet they will be willing 
to ſupport them as barriers to themſelves. Though they may 
dillike ſome biſhops, at ſome particular times, yet they may think 
that others of that character may take different meaſures. T hey 
may perhaps come into puſhing bills againſt tranſlations, or ſelling 
of fines; but will hardly go farther, nor will even compaſs theſe 
points. The court will be diſpoſed to protect the clergy, in theſe 
particulars: : their own intereſt will lead them to do it; and, when 
they have reaſon on their fide, they may, if they do not let thing gs 
go too far, be able to yes the biſhops and clergy againſt all ſuch 
attempts. 

Surros m, therefore, that the civil part of our conſtitution 
continues as it is; or that the crown does not decline its power, 
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I do not apprehend any great danger, to the gion or vclelss 
aſtical part of it. Let us then proceed: to conſider what:likelihood 
there is, that the I part of ons Ren "Or mos in-its 
mere rde i 36 Here * „C en 
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Of "the ; Dongers that may be Hesel to the civil Part of this 
Ea / ihment, from among Our ſelves ; ; either, iſt, From the Un- 
due Growth of the Regal Power ; 325 2dly, F. rom the Prevalence 
. of the Antimonarchichal Party: 3dly, From Foreign F orce, Lak- 
ing Advantage of Divi WO. among, Ourſelves. my 
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8 to the alterations likely to be made in the civil eſtablich 
A ment, by practices among ourſelves, I have heard people of 
very different, and even of contrary, opinions. Some think that 
the crown 1s likely to increaſe its power, ſo far as even to become 
abfolute; 7. e. to have all the real power, either without the form 
of parliaments, or with the form of them only. Others, on the 
contrary, think that the power of the crown is likely: to be re- 
trenched, to fuch a en an as to en almoſt AIRES 
merely nominal. | va 5103 
Tux gentlemen who have Sato this Forener arty obs | 
red that the crown has, at preſent, ſo much power, from the 
greatneſs of its civil liſt, by the number of preferments, ecele- 
flaſtical, and civil, and military, at its command, that, if proper 
applications be made on its part, it may, in no long time, have the 
liberties of the nation entirely in its power: and that, if it ſhould 
not think fit to alter the outward circumſtances of our conſtitution, 
it may, by having the parliament in an abſolute dependance, do 
every thing which it deſires, as effectually, and leſs pars _ 
it could by having the power ſolely in itſelf. i 
Now here I will content myſelf with ing that, I n 10 
preſent king and his family have too much probity to deſire to take 
away thoſe liberties of a people, which providence has given them. 
KEW But 
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——— tat eee We in himfelf of 
good capacity, and has a true judgment in politics, or id adviſed 
5 of — will attempt to make himſelf abſo- 
in any alle — to Whit they are at preſeht. eaſon for 
this is, becauſe, from confideritig the true ſtate and 4 diſpoſition of 
the people, from high to low, it is not in any degree probable 2 7 
he hood ſucceed in this attempt, if he was diſpo 100 to make it. 
Ido agree that thet i is at Pesos as there alway * been, in this 
nation, a ſet of men who Have been diſpo ſed to make the crown 
abſolate. Bat this n never was the ua 1 of the nation: that 
hath at all times gone the other way. A deſtre to preferve the 
great articles of our liberty hath always e ee in * 
bulk of the nobility, gentry, and people. 

Waun NEVER the crown bas appeared to GUAN or blew faſpe * 
> deſfign,' any attempts upon our liberties, the generality of the 
natidn hath diſoovered a ſpirit of oppoſition to it: and has not 
been quieted, in moſt caſes, till ſome farther confirmation and 
ſecurity to/ out liberties hath been granted by the crown. This 
any one may obſerve i in the whole courſe of our hiſtory, and which, 
indeed, may be ſeen from the inſtances that I have given, in the 
— the ptogreſs of our liberty. But this ſpirit of liberty 
| h ulnels, - - againſt all attempts of the. crown, was never 
— ſtrong; or more general, or had greater Nee of ex- 
erting itſelf, chan at preſent. The tenures, with the legal obliga- 
tions reſulting from them, and the penalties upon the | breach, of 
hem; and the power in the crown upon the education of. their 
wards, had antiently a great influence upon many of the ſubjects, 
towards keeping down- the. ſpirit of liberty : moreover, there was 
formerly ſome principles very much received, and ag it were 
rooted in the minds of a great part of the nation, which, in no 
{mall degree, checked and tempered the workings of this ſpirit. 
Nen were -f up with a notion 41 the waxes! Rs right 
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any pretence -ar.cauly whatſoever... 11 ** * W 0 
Tuzs principles, in the reign of Iams L. eee of En hen 
ceflors, were inſtilled! into a great part of the people, in their 
and ſinking into their minds a8 ebe ie e bad 
horgh: they could not command 
the conduct of others, and thoſe in great numbers, as well as ſome 
of great weight. But, finee the Revolution, the vaſt, number of 
pataphiles written and diſperſed through all parts. of the nation, 
and read ev en by the loweſt of the people, and; countenanced by 
the- higheſt, have not only much leſſened the influence of theſe 
_ principles; but almeſt wholly extirpated them out of men's minds. 
The people have been taught and perſuaded to believe, that the 
laws and liberties of this kingdom are their birthright. The no- 
tions of the univerſities: and the clorgy are a good deal changed; 
and the freedom of the preſs gives men at im. 


| 1 thoughts upon this, ſubject to the public. 
Now hen ſuch a ſpirit of liberty is diffuſed through Wein 


of a nation, eſpecially; of ane already: poſſeſſed of laws: that fence 
every great artiele; af liberty, it appears to be impoſſible that a 
crown, in the circumſtances of our o, ſhould ſuddenly, or in any 
little time hereafter, — without the aſſiſtance 
foreign force. But if any perſon thinks, that by the influence of 
perferments, eee of civil officcrs,. and the application of 
money, the crown may gain parliaments, to ſuch, a degree, that 
they may gain whatever points they deſire, not apparently. contrary 
to the natianal intereſt, L will not diſpute; this point Dain 
nen points that I would inſiſt upon are theſe: n 14 23: 
1. That the crown wilh not be likely to:get-any. parliament. to 
. up any of the great bulwarks Oo national If WISELY: + | 
ROE ſhould do that, like ne parliament ſums 
moned by Richard IL at: Shrewſbury .. yet thezerawnywould- not, in 
n of . ny 1 own ablolute 
— — 1 5 be ſo fav-influenced as to 


give up any of the eſſential points, ar greek ſecurities of our liberty; 
becauſe 
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d ſome, yet a great influence on 


of 
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becauſe tho perliament is ne compoſed of gentlemen of eſtates) 
who could. not eaſily — any equivalent for un they: of their 
| poſterity, would ſuffer by the loſs: of public liberty. There ar. 
places enough of value, in the diſpoſal of el eto vr jo pte 
ſufficient number of them, nor could the crown well & 
 efiough-to make it worth their While; for it would be als | 
Dm right for a meſs of pottage. ©  - cl eee ee 
- 3dly, Tux would recoil at the thoughts'of ſo Ae injuring | 
hott: poſterity and their countrymen; even if they could do it with 
ſafety.” But, moreover, they would not only fear to be reproached 
and laid aſide, for the future, by the people, but might alſo expect 
that ſuch laws againſt the plain intereſt of the people, would. not 
be ſubmitted to. The nation are now generally come to look 
upon the houſe of commons as erapowered to act for the benefit, 
but not for the ruine or great miſchief, of their conſtituents; and, 
therefore, if they ſhould act plainly to the public miſchief, they 
wagld: reckon. their actings illegal, and even null in themſelves. 
Their authority would be loſt: they would be only conſidered as 
Gi or fi hundred men, | and even the moſt profligate of men. 
The Senate of Capua was ſo; and ſo was the Cortes, at the 
Groyne, in Charles the Fifth's time: and thus was our Rump par- 
liament. The nation would think: themſelves at liberty to diſ- 
avow what they had done, and would certainly chuſe perſons who 
would refalys to retrieve 1 annul it; a would n refuſe 
$1 ſubmit,. - $13, Falk £112; . 5 
Hence, 3 ue will ee venture to a mls 

* avowedly againſt the intereſt and liberty of the people. And 
the intereſt of the nation is now ſo well under ſtood, that the parlia- 
ment cannot think of impoſing upon it, in any thing which is 
much againſt the publie ſervice. Formerly, this might be ſome- 
what more practicable; before printing was found out, or when 
nothing of ſtate matters could be printed, but what was licenſed by 
the government: but now any perſon is at liberty to print ee 
he thinks fit, ſo he obſerves proper decency and caution. 

' PERHAPS it will be ſaid, that the crown has a very comnfiderable 
non. A of — troops, ſufficient to intimidate the people, and 


prevent 
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prevent any infurredtion* or / achiips, on thelr'; paft, bs oppoſition to 
what the parliament ſhall do, and thar this) body of troops" might 
eafily be augmented. 


Augmented, they weil hardly be ſufffcient to make the cr 


abſolute,” becaufe they would not ſtand” by it: indeed the Lord 


Clifford, in Charles the Second's time, told a perſon of quality, in 
private diſcourſe; that the king, if he would be firm to himſelf, 


might ſettle what religion he pleaſed in this kingdom; and carry 
the 'governtnent to what height he would.” For if men were but 
affitred'in the liberty of their conſciences, and undiſtürbed in their 


Properties; and able and upright judges made in 
hall: and if, on the other hind; the 
bridle the city, tlie fort of Plymouth to ſecure the weſt, and arms 
fot Zo, oo men if each of theſe, and in Hull for the northern 


Weſtminſter⸗ 


parts; ; with fome addition, which might be eafily and'undiſcern- 


edly made, to the forces on foot; there were ee would have 


either will, opportunity, or p ower to reſiſt [al. eee 
Six William Temple, on 


E 


% how difficult it was, if nor impoſſible, to Tot up p. Ber the ante 
00 religion or government. that was in France: that many wWno 
« were perhaps indifferent enough in matters of religion, con- 


ſidered it could not be changed here but by an- army; and that 
« the ſame force that made the king maſter of their religion, made 


« him maſter of their liberties and Wrtunsd too. That the kings | 
«gf England have no means to raiſe or keep armies on foot; but 
1 by ſußplies from" their parament, nor revenues to maintain 


- wn wars by other Ok That if they had an army on foot, 
40 yet, if it was compoſed of ene they would never ſerve ends 
« that the peo Jle hated or feared. That the force ſeeming neceſ- 


« fary to ſubdue the liberties and ſpirits of this nation, could not be 


. eſteemed leſs than an army of 69,000 men: ſince the Romans 
were forced to 1 — neg for that — en Nor- 


* 


Ln Rapin, n 11% p. 662. Han 


I grant they may} but, if they (ould be 


fort of Tilbury was finiſhed to 


n the other and, wg whe very 8850 
ſtitelinan, and a ge friend both to the crown” and to 1 
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TEMPORAL LIBERTY. | Part. 


2 OF. 
. to inſticote 69,2 21 Ts | pig h op hg Geral left an 
Don ers ere ee en Bong peat Ma, 


cor min © | W. * : 7, nd ot rout 
pros promotion hinki hed 


the deſtr y 'Brieich Liberties with | 
an army of Britons is . deople may be- 
dete . "And the mme ander in another Place. ſays, it under 
Sey, unleßß che Pepi Wenden are accomplices 104. 11 this 
+ ld" happen to be pur | unfortunate condition, the people, i in 
gent fil, will, moſt certai a ftruggle for the, preſervation 
'of our antient conſtitution: | This will undeubtedly be the caſe; 
ö pe thoſe who ſhall bring vs-under ſuch afflict- 
gi eaten bn nen will find, that even an army of 60, ooo men Ll 
not be.able'to fund agrinſt the whole: r of England. 

, Turk r is mo ap ſtanding troops, com- 
46 they are, and will dba be, of officer and ſoldiers of our 
own nation, would all Rand by the crown in attempts to deſtroy 
the conſtitution. The- officers . many of them, men of pro- 
. r, waeuld' not care to loſe their-liberties ; and the 

n mixing with the bulk of the people, would take 

b impre ions from them. 75 Tarquin the Proud left 

an example to all ature tyrant, Saas a; army of ache wi 
turn their ſwords ors, whenever, an op- 
: portuniey — itſelf. The Adecemvirs of Rome experienced 
This; their army turned againſt them. eee reſtrain- 
e by —— but they got above, chat ſcruple, by 
conſidering, tha decemvirate was then an uſurped 5 
power. e war om hat: en. with the decemyirs.; 
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5 
to Rome, and concurrod with the people in aboliſhing. 5 decem- 
virate [4].  'This- was the caſe in King Charles the Firſt's army, 
when marching againſt the Scots, in 1640. Nothing could alter 
the opinion and humours of the officers and private ſoldiers of his 
maeſty s army; wo, in theit march, did not ſpare to give their 
judgments againſt this war, particularly that they would not fight 
to maintain the power and pride of the biſhops [el. 
Luprow, in his Memoirs, tells us; that the genflvent's army, 
in the Pa the Firſt's time” would not be em- 
ployed in levying ille xs upon the people, though the money 
was: for their own pay. And the like diſpoſition appeared in the 
army in King James the Second's time. Religion, indeed, was 
then concerned in the queſtion; but if it had not, yet attempts 
upon civil: liberty only would probably have had a like influence 
upon them; and ſo it would upon our army now. And I make 
no doubt but that the gentlemen of the army would behave as 
their: pve did: at bee ee 11 _ moſt Bus them 


of —— — and es dur account one may well 
conclude that there will be no attempts of this kind made while 
the nation is in this diſpoſition. If a political — ever 
2 mere „ Pn no deubt, Wink ic zcceſlary 


Athene © Bur Me ven Wc —— 10 be 
pliſhed 33 bes could be done at all, without a great deal of 
time, or hg 0147" Os ene Some chin it — be done, by 


abs for it 

ay, the wealth brought by che great men From Abe, Gaul Ke. 
was made uſe of, by them, to bribe the e people, and make them 
give up their liberties. Nowcitvis*:certain- that corr ption had no 
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1 eee uns 
derſtanib the true tate of ue then were other cauſes, as well * 
that; which contributed to its ruin There had been always twyo 


eppoßte pantiesis:the e ee is) "Sams was, lin 
| itſelf, much it n ined | Yeceaents. 


by theſe; — ons 2 5 —— in Gaul, that — 
a very great intereſt in his ſoldiers: and dme rather thay 
the will of-the people;:rmined the common wealth 
Bug here in England there is no epiparithtt probability: als 
thing like this- The crown: is not-likely ta be poſſeſſod — 
ſuch wealthsor ſuch opportunities of making a body d TQOPS: : 
ſo attachad to tſelf. And, without: any preipec 
will: hardly attempt ta Rams 7 IRE | 
As to the former it could never faceced;: it —— S 
thoſe who were not gained, and make thoſe, unfaithful that were. 
And if the nation ſaw that there, were applications of — fors 
made to the am. Wich any wind: of lueceſs, they would ſoos 


make ap l 
all theſoxenfdermions deid-cagethers Laake it 30obcimpraftice 
farther cromnnel this nation, at leaſt in a long — r is 
ſubyert gur liberties: and, for this reaſons I perſuade myſelf that 
it will got be attempted. I really believe, the erown will not be 
diſpoſed to do more than 10 gonſervę the prerogetives it has at 
pre ſent, or qhtain ſuch ꝓaints as it may gain without giving much 
umbrage to the people: eſpecially as there are thoſe, on hie other 
fide of the water, that would ſufficiently imp ye, ta thein advan · 
Wh any falſe: ſteps that ſheuld be made | | 4 a . 2 2 05 565 
. BUT, on the other hand, ſame people aue much in doubt, N 
ther the crown will he able to doſo much ias chia. They ate-ful 
of the apprehenſions, as I have already obſerved, that he cepub+ 
lican ſpirit Will by degrees prevail againſt the prerogatives. of the 
crown, till at length it will be brought down to be almoſt only 
nominal, or perhaps quite laid alide. And they pretend to have 
ſurer grounds for this opinion than are uſually to be had in poli- 
4 matters. They obſerve, as the ableſt writers of Has 


is on the the people is „„ 
muſt. then ils 7 1 from ia monärchy ton deniveracy; 
They obſerve that this: was a@tbally:the- ein mme tho 
trading cities of antiquity'+ thoughthey were \monare 

yet the people contingally gained upon eſtab. 
liſhed ths. demderatiéal fbtm of Sete mente“ he Balahee of 
property, 1 in I Hand, is o *confiderably on the: fade of the peo 
ple: and the commonalty, in this nation, have been gaining 
ground theſe two hundred years. There is a great change for the 
advantage and power of the cities and towns in the article of 
taxes: antiendly, the cities and towns; when taxes were granted, 
uſually, i if not always, gave one third more than the nobility and 


country gentry ; | at preſent, many of the inhabitants of towns are 
charged hardly” amy thing to the land- tax; and even cheat the 
crown in the cuſtoms, &c. while the gentry are under the bur- 
den not only bf "the K land-tax, but Pay the chief weight ae 


cuſtoms.” | 2 * Tock 5 . - HE 3 nn 143 18 91 2 4, # 74 11 


Turv farther obſerve, that it is of 4 — cor 


lies p 1 great N wy yet eg dee old Sep at 
princip es ang inclinations,” a8 wil greatly inline the -gountry 
gentlemen. to! be of the fame: principles That the three great 
rraling 8s Hies; though they may be, at ſome particular times, 
an the cet f government, or an eber K 0 7 are in 
5 hermſelves, and in the natural eburſe of things 
of gfeat power and intereſt, and inchinedꝭ to the rep 
fs Pirie.” That the people are fo fonved with Jaws: that 0 
crown can do notbing againft them. That they can chuſe a par- 
liament at any time which may bu hamper the crown 
and, by denying the neceſſary yearly ſupplies for tlie ſerviee of the 
— t, can oblige it to pals. What bills they pleaſe. That 
M m 2 at 


0 1 e 
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a — but. that, if diſcontents with the cond of. the crown. 
Hould run ver high. the malcontents may Rufe £1 houſe of con- 
mons to their own: humour; and then. the other points gan would be; 


oY 


We ane <ifgculey, Rare agaioſt the renn. ö r N 
in Las. but qclnowledes ur herz is. ccf derable weiß 

theſe conſiderations: but not quite ſo. much as theſe ge 
imagine. For, firſt, <« poteſtas nadicatur, in e homi- 
num.“ And though, indeed, where property, is, there will be 
always great means of gaining. and. ſecuring theſe, yoluntates; "yer 
in ſome caſes that circumſtanee may. not be buten. "It was 
-ngt:ſo, for inſta bing dee in On time. egy: 2781 75 nor in Rome, 
abou by the tribiine 
5 not, of all the 
y © coliiderablc 


pride" pr ope 
an nat 

g e 
eee the s of the ould no 1 
of the pegple. Theſe latter, on the contra ry, were the inſtruments 


uſed to overturn, t the government, and ruin thoſe. in w Se g, 
the property. was. The common people, among "the 1 
role againſt the nobility, and baniſhed. them, all A. P. 1260 UFJ. 
Tuüxsz, and many other inſtances xt be p 
of force to ſhew that the voluntates of a nation may no ale be 
carried to that fide where there is an over- balance of proper 


Ts Were e to hope that they will opt be fo in this leh, 
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Fre th iy, 


(ent; conſtitution es it js, 8 ban fo cbt k de 
gubſican viſionary ich ems, Ef en eicher ar tocratic 
demoerntical,, as. ſome people would be for * der 
5 would be. 1 Xa likely, if not cert n a aſp, in the - end to 8 | 
things inte con fakon, , or, pave the the way. f. 'F 1. 55 
ons Lthink it morally certain; that the republ ran ſchemt 
vin never. he embraced, by any number of the Neid Sr thy 
antient gentry of landed. eſtates : perhaps ſore of. thefe- may d 
far misjudge of the, intereſt, of their order as to give in, at firſt; 
with fuch ſchemes; but. they "wall. hardly continue, 10 do ſb lang. 
The greateſt part of. them. will always nd by. the crown, with 
which their ovyn intereſt and privileges are, in A great meaſure; 
bound ug. . Theſe privileges are already fallen to a prodi igious de- 
gree from what they. were... There have been times when 
geared all the countries round them, and: were treated with-the 
by the eee more. gray comme Pk 
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tht to. 38 and, they muſt. grow fill. Württ ies! as Str 
2 decline, and their intereſts: in the nation With them, unleſs 


. ppo the crown, and avs ſu pporte d by ite as ed n 
+ Tu caſe will be the ſame with the greater part ofs the eſti. 
liſhed-clergy ;; whoſe education and principles, as Well as their in- 


5 l . e diſpe 0 e them to be for = crown, „ü —— 


profeſſe 4 to. - en "hi PE 
cloſe to the crown, and will endeavqus to 7: hee tha 
fidez-and. generally they will be able to e effect LN. ecauſè the peop 
of this nation have, for the mot part, 2 Rrobg. p. Juciee in favour 
of monarchical government, r their a anceſtors have lived 
and been happy for ſo many ages. Now the power the crow Has 
bets the 1 with the OY ofthe nobility,” we ente. 
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rl tely 1 8 1 7 gde, * all Were 
Well affected to it, yet 1 the cafe may be very different i in the pre- 
ſent difpbfefsn ef tte sation. There are very great numbers of 
the people diſuſtected do the preſent” royal family, And greatly at- 
tached to alte bite one. This ſpirit, which has always re- 
meine ib the nation nee the Nelas in 1688, does not ſeem 
to decreaſe; and if it hould be fomented and 1 de as it is 


Uchte K f b tous con- | 


„ by Prince, it may be attended with 
genes? And Rin Act: if a foreign force ſhould be poured 
in upon us at iche fame dime; by which many other nations have 
had their conſtitutions 'Fuihed'; and may we not be ſurprized by 4 
_ Power as well as other nations, eſpecially when we are at 
e among ourſelves? Without doubt we may, notwiths 
—— of our inſular ſituations we have already 
ſuſterey by this meant, and may ſo again; © Though Spain, the 
moſt formidable enemy this nation formerly had, be now {6 much 
reduosd, that we need have no fear from that quarter; yet t 
is not er very formidable power, I mean France, ill remaining: 
"Thin kingdom'has a very great union within itfelf, and the people 
havea greatoeverence for their king. They have great materials 
for trade, and 'therefore- are fore of great wealth, which the king 
can eoinrnand/in-what proportians he pleaſes,” The nobleſſe, who 
beive antigens commands 10 army, are fond of war; and 


would be 0 Purticularly of a war e England, to which hw | 
8 national animoſity. ' ar 


An Frhr. beſides the þ EN that daga 155 within 
itſelf, che. at preſent other great ones from without. The 
ule of Auftria, us the natural balance againſt France, is 
W 2 lefo IN in the empire, by the cr of 
power in Pruſſia. But what is ſtill more in her favour, Spain is | 
2 hands of a prince of the royal blood of France, and is there- 

re likely, to act in concert with her, by giving her advantage in 
commerce, and by arming in conjunction with her againſt the 
ws of Auſtria, their common enemy, This was formerly the 


1 caſe 
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| | my be indent Oe, fi _ 
50 ai of the houſe of Auge, then ih, obe 
of Gow had the empire, and the other had Spain 3 che latter, by 
Spinola, drove the king of Bohemia out of the Palatinate in favour 
of the other. And this may be the mare 12 . be the caſe 


has views of making great. eſtabliſhments. in Italy uin order ta: 
which France may be of great ſervice to her, by giving diverſion. 
5 the forces of the houſe of Auſtria. .. Spain ag alfo,. moſt un- 
doubtedly, yiews upon Portugal, in which France. 775 help. her;. 
| and; fo engage ber, to the like good. offices. Now, if France. and 
Spain join heartily together, what power will. be. able. to reſiſt 
them! Haying all the wealth of the Indies at their Gſpoſal, will. 
they. not ſoon. bring Holland into: their dependance ? And will: 
they not by this means, not only engraſs. RR ateſt part of the 
trade of Europe, but alſo greatly i wal power? Will 
not this enable them to be our ſuperiors at ſeat And muſt we not 
then lie wholly expoſed to them 7. (ENT) 
In anſwer to theſe queſtions, I d o cke ww iSd, e ine .of — 
circumſtances here mentioned may juſtly. render the houſe. of 
. 44 ie to the reſt of Europe, and. may probably in- 
ſpire the French with thoſe views. of univerſal manarchx, in this 
age, Which, Spain appears to have. had about two ages ago... The 
biſhop of. Niſmes, in a ſpeech made tg the We France, lyth of 
Seed 1739, When the aſſembly. of, the clergy; toak. leave f 
his majeſty, ſaid . That. he Nappy frujtfyloes N the Penang: 
 « farms more and more the tranquillity 2 Europe, and prepgreg, in 
« vor blood, immortal lypparh ts for the cb burch, and hene 
* reigns for the uniyerſe.- 48 * a 24. M n 45 RG LES 
Bur there is aaf realen ta hape, that-others. of theſe 
dancer, in Fayoux, 0 of France, will not hold good, but tha there will: { 
be always ſome pawer in Europe t to keep her at a pay. For, in 
the firſt place, chert is reaſon. to hope, that the union and concert. 
between France 5.008, Spaip mall age la Joog,ſubhiſt: Ane; chere 
be AER of the, blog of Franee pep, Fhe, s of, Spain, det 
the.. 95 two, nations differ yery, widely... and Lie | 


confnpe i 100 b. And as it. is the trac ae intereſt of Spain to 


continue 
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. vin u. 
continue i ndent of France, 1 it is to be hoped that the 
grandees of that Kingdom, and even the people in general will ſee 
it; and at the ſame time will ſee that France may eaſily grow too 
powerful for them. When a branch of the houſe of Auſtria was 
on the throne of Spain, there was no rom for this jealouſy, with 
regard to the other branch on the Imperial throne. But there may 
be always room for the Spaniards to fear, that, if F rance grows 
too powerful, ſhe may have deſigns upon Spain, which it would be 
viſibly het intereſt in ſeveral reſpects to purſue: and Spain. might 
be thereby reduced to be a province of France. And if fo, then 
it muſt be the true politique of Spain, not to encourage, or even 
permit, the too great growth of France; eſpecially not to let it 
over- run Holland, but rather to join with the confederates, in 
making an oppoſition to it. This Spain did formerly: and when 
the force of conſanguinity decays, as it will ſoon do, between the 
royal families of France and Spain, then the natural intereſts of 
their kingdoms N boke Pen, and ms both * courts act ac- 
cording to them. 

As to the e no doubt can be winds bur that eee 
and ache princes of It will have fo much regard to their own in- 
tereſt, as to ſupport an intereſt in the houfe of Auſtria, by uniting 
its hereditary dominions in ſome one perſon to the Imperial power z 

which union is the only apparent means of defending them againſt 
the power of France on one ſide, and againſt the Turks on the 

: other. As that kingdom has pretenſions upon the empire, and 
e dominions of nar princes in it, ever ſince the time of 

Okatlewinigny f it ſure cannot be the intereſt of thoſe princes. to 

chuſe any one emperor ho is at all attached to that crown. We 

may be certain, that, if there be no force upon them, ay will | 
never do it. France indeed may inſluence the electors upon the 

Rhine; but the others will never come into theſe meaſures. It 

: may be hoped theo that the Empire, Great - Britain, Spain, Hol- 
land, and Savoy, will be always able in confederacy to be more 

than à balance for the power of France. I am well aware, indeed, 

how hard it is to form confederacies, or to make them act effectu- 
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ally together : 22a — of great force, united in itſelf, will al- 
ways 


Py Dangers that way be ct, 7 = 
ways hiv vaſt advantages againſt them, And I am 2 awake, 
that if God ſhould ſee fit to take away "the lives of tie ene 
king of France, the Dauphin, and his children, the people 6f tt 
kingdom would, in all appearance, call the king of Spain, or the 
deft infant of that kingdom, who would be neareſt in blood, to 
the throne of France; fo that, in that caſe, the kingdoms would 
certainly come to be united: it is the intereſt of the! people of 
France to do it. And beſides they are ſo greatly attached to make 
their crown deſcend enen to proximity of blood, that they 
would certainly do it. And in that caſe, I do thin indeed 
that we, as well as the reſt of Europe, would be in greut danger. 
For France and Spain would engroſs moſt of the trade and wealth 
of Europe; and from thence would be able to command at ſea, 
and conſequently might invade us whenever they would, with 
great proſpect of ſucceſs. Por this iſland, having no ſtrong places; 
and having London, its great ſeat of wealth, unfortifled, would cer- 
tainly Je In danger of an invaſion, in caſe we ſhould loſe the fape= 
riority of the ſea: hence therefore will appear” Wo opt ne 
of having a national militia, _ 1 
Box at preſent we are tolerably well Gare i gait the fest 
kein! reales and Spain under one prince. The king of Fyance is 
a good life ; the Dauphin is likely to live to a good age, and has a 
numerous iſſue; and therefote we have no great reaſon to appre- 
hend being ſubdued, by any efforts the former alone, or any other 
power now in Europe, can make. If we manage our” national 5 
ſtrength tightly, and make a proper uſe of the advantag 

tion; and keep our trade, and — our naval force, we 
n 4 — ve be bie to FRE a 1 qual a. 7 


them — — wroefunt of 
this . ind, if united in ourſelves; even the Spaniſſi Armada would 
not have done it. The fear of being unable to ſuppiy or recruit 
their troops, even when they are hare, will hinder. the French — 
EU Aoluteèe matter 9 „ 
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Honochtus, who wrote in Queen' Elizabeth's time and ws a 
great friend te the erb of Spain, ſays of England, that 4 regnum 
«ud Angle vandum adeo remanſit adhue ut nullius egeat ad 
60 „ui tutelam: quinimo non modo difficile! et arduum, ſed etiam 
penitus impoſſibile eſt; niſi regnum illud diſſidia nutriat vi, illud 
xpugnare[g].” And the duke of Rohan, ſpeaking of England, 
ſaid! „ Angleterre eſt un grand animal, qui ne peut mourit, il ne 
veſe tus luis mme. France, therefore, will hardly ever be diſs 
poſed to attempt an invaſion upon Great - Britain, unleſs ſhe ſees us 
greatly and violently divided among outſelves. - If we can but pre- 
ſerve à due union of hearts and affections among out conntrymen; in 
defence of our conſtitution, and of this eſtabliſhment, we may hope 
it may e ſecure from any thing that foreign force can do againſt it. 
Bur, it may be aſked, Are we likely to preſerve peace long 
among ourſelves? have we not had inteſtine wars and commotions 
almoſt once in every century ſince the Norman conqueſt? have not 
Wenne Revolutions, with the aſſiſtance but of a ſmall 
body of foreign forces? and may we not fear the like may be done 
again, from the diſpoſitions of the parties among us who ſucceed 
to thoſe formerly? To theſe queſtions I anſwer, firſt, that it was 
much eaſier formerly,” than it is at preſent, to make revolutions. 
There were then a great number of peers, of very large eſtates and 
intereſt, whoſe tenants were ſtrongly attached to them, both by 
law and by advantage, and who, by means of theſe: tenants, could 
ſoon raiſe and arm a formidable body of men; and ſo could make 
a ſtand till chey oould be aſſiſted by foreign troops. By ſuch per- 
ſons the commotions were made here for two or three centuries 
after the conqueſt, and ſometimes carried on to Revolutions. But 
even then, this could not be done without their taking advantage 
of great'national grievances, in King John's time, in Edward the 
Seconds, in Richard the Second's, and in Richard the Third's 
time: and if we come down lover! to Charles I and James the 
Second's reigns, we all know that the grievances, in the former 
part of the firſt of theſe reigns, were very great; and that Wo 
in bis gd the Second's reign were yet much more Rwy? 
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Tradt VI. Mr Dangers that may) mum & 277 
£ Tus only prince in. England dethroned without much fault in 
himſelf was Henry VII he Was a pious and, well;x ganing prince, 
and not inclined to aggrieve his people in any reſpe * But then 
he was alſo a very weak prince; and was in the hands of his 
miniſters, who. were both very ill eee very unſucceſoful: 
and who loſt the honour of the nation. He was yet more goyern- 
ed by his, queen, a. haughty ' b woman of the houſe of 
F range, who practiſed great violences, in ſeveral reſpects, eſpecial ly 
againſt the duke of Gloceſter, whom ſhe cauſed to be murdered, 
Theſe violences, and the great ill ſucceſs of this reign, ſet the peo- 
ple againſt; the king: and beſides he had the diſadvantage of hav- 
ing a prince in his family, I mean the duke of Vork, who had 
the true hereditary right ; who was a prince of great ſpirit, and 
other great abilities; and who had a large party of the enen 
ſeveral. noblemen, of great power, on his ſi de. 


Ar preſent the condition of this nation is. very different. © 
of theſe. circumſtances... We have but few noblemen capable of 
raiſing many forces: their intereſt in their tenants at rack rent is 
very ſmall; and at preſent the power of the lawys is ſo great and 
equal, that they cannot do any thing againſt them by violence; 
ſo that they have not much influence, upon them from fear any 
more than love. Nor are we likely to have any. great grievances 
put upon the nation, on the part of the crown. For as to its 
enterprizing upon the civil liberties; of the people, I have; ſhewn 
that ſuch a thing is not likely to be done: and yet leſs likely is it 
that it ſhould be diſpoſed. to do it in ben wattets. Neither 
the king nor any of his family are of ſuch a temper that they: are 
likely to break in upon the toleration: they will allow, in alb ap- 
pearance, a full religious liberty to all tlie ſectaries, to worſhip 
_ Gedin their own Way. Andi it is ſtill leſs likely that they will 
break in upon the ;eccleſiaſtical eſtabliſhment. of this nation, or 
hurt the intereſts of the church of England; becauſe it is viſible 
that no eſtabliſhment, could well be formed more proper to ſupport; 
and promote, the intereſts of the crown, than the preſent one is. 
Tuxxx is ſome reaſon to judge, that moſt of thoſg hg are 
. the hierarchy : are allo, republicans i in their hearts; and is 
Ts Nn 2 this 
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this part of the conſtitution can bever be violated without raifing 
diſcontents in a great part of the nation. For theſe .reaſons, 
though ſome people may be for adviſing attacks upon the church, 
yet it is not probable that the crown will go in with them, or in 
any degroe encourage them. For the whole intereſt of the ſecta- 
ries is not conſiderable, when put in oppoſition to the church of 
England. They are, indeed, ſo far conſiderable as that, when 
they are all joined together, they may endanger the church of 
Farin ; and, as they would certainly join together, upon any 
opportunity to that purpoſe, it is therefore highly neceflary that 
they ſhould be guarded againſt, and ſuch an union prevented. 
But they could not be a bottom for the crown to depend upon in 
any meaſure; becauſe they never could unite in any ſcheme: to 
ſupport a miniſtry,.or the intereſt of the crown, as they themſelves 
have different intereſts : this is evident from their behaviour in 
Oliver Cromwell's, and his ſon's time. It is true, that, by this 
union with each other; they have a great weight in elections for 
members of parliament, and this has engaged miniſters of ſtate ſo 
far in their behalf, on ſome occaſions: eſpecially the Quakers, 
who have gained ſome points, and increaſed, by this means. But 
this will engage all able miniſters to have a more watchful eye 
oyer them for the future, becauſe their maxims are all republican. 
And if the crown does not encourage them, but rather makes it a 
| maxim to promote only perſons well affected to the church eſtab- 
lichment; and, at the ſame time, lets the ſectaries alone in peace; 
they will, by degrees, fall away of themſelves: and, ſince their 
differences are trifles, our Faye it is to be hoped, will rt 
to an uniformity i in religion. 0 
' Now attempts upon either relig ious or civil liberties are almoſt 
the only things, by which the ſubjects, of this nation will be ſo 
much Aiſcontonted as to be from thence diſpoſed to act againſt 
the preſent eſtabliſhment. III ſucceſs in war abroad, or great de- 
cay in the wealth of the nation at home, may, riders in ſome cir- 
cumftances muſt, diſturb the nation. For our people, who have 
bern generally | uſed to proſperous fortune in war, would be too apt. 
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prinee on thy chtsne, G the e aint ers. 8d eh 5 lx Per- 
| haps be in the like diſpoſition, if trade was to decay very greatly ; 
and that they could lay it remarkably to want of good manage 
ment, or to deſign, in the crown. But this latter caſe is not likely 
ever to happen, at leaſt not for any long time together: for the 
crown will hardly ever endeavour to hinder trade, but rather to 
promote it; becauſe, even with regard to the produce of the cuſ- 
tors applied to the civil liſt, it is its intereſt ſo to do; as well as to 
make the people eaſy in their fortunes. The only thing that can 
be imagined to put the crown upon meaſures that will hurt ttade, 
will be; if there ſhould be a miniſtry that, conſcious to themſelvos 
of their having loſt the intereſt of the people, and that, unſup- 
ported by any perſons of ability to manage in times of diſtreſs, 
ſhould therefore be afraid of a war, and ſhould accordingly ſubmit 
tio any meaſures to keep it off: and, by this means, be forced to 
overlook” any —— upon our” trade, though accompanied 
outra i ce. If this ſhould at any time 

happe obably the ww intereſt, and the bulk of the people, 
would * a proper reſentment. And if ill ſucceſs ſhould hap- 
pen i in ſuch à war they would impute it to the crown: but other- 
wiſe if ill ſucceſs ſhould happen in a juſt! war, without any fault 
of the prince, it would not be very difficult to make the people 
eaſy; at Teaft” by Ticrificing”: a\ miniſter, or general, grown un- 
EE 
Tur only thing that would, with any probability, have mich | 
effect towards the ſubverſion of the preſent eſtabliſhment, would 
be, if any of our kings ſhould fo far profeſs to attach himſelf to a 
(mall number of his fübjeers, as to not only neglect the reſt, but 
exclude them from all hopes of ever enjoying his favour. As, by 
being conſidered as his enemies, it might make many of them be- 
come ſo in good earneſt; and, if they were popular, they might 
gain ſuch an intereſt among the people as to be able to raiſe reat 
diſturbances. ' But there is no appearance that this will ever Ya — 
pen to the preſent family, who are of Soo! judgment, t, and, h we all 
W opportunities hn. of knowing tl tion: 
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ad unleſd à Ring was t übe It very remurkably indeed, tlüh heads 
of ſüch d Pürty will hardly be induted te carry things to extre- 
ts,” Their regard to their intereſt in the funds, and to their 
religion and liberty, would make them bear a long time, and en- 
deavour to gain a king's good graces; and when a prince ſees them 
ſupported by the tnajority — ww nation, he will endeavout to bring 
things to an decommoi Upon the whole, therefore, though 
there may be conteſts about * means and perſons fit to ſerve the 
public, it is reiſonable to think my will waren 89 0 webe as to 
destroy the conſtitution. | 
Tux fear of loſing che abbey! lands would: alſo be! a bet fo 
ducetnent to the perſons concerned in them, to ſtand by the pre- 
ſent” eſtabliſhment. ' Indeed, in James the Second's reign, there 
was a treatiſe publiſhed by Doctor Johnſton, to make the preſent 
poſſeſſors believe that they ſhould be ſecured in the poſſeſſion of 
Pane even though popery ſhould come in. But Biſhop: Burnet, 
and ſome other authors, have given reaſons to think that this was 
not bn, 75 to be the caſe. It is true, the pope, in the reign of 
Mary I. did by his bull allow the poſſeſſors of the abbey lande to 
Keep them; but any other pope may reſeind his predeceſſors acts, 
as they have frequently done, and may lay claim to thoſe lands, 
if he thinks that there is a favourable opportunity for making good 
Bis claim. So that there may be! reaſonable. grounds to ay 
that our preſent eſtabliſhment. my be of whe eee 
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Bec, d] ys By a e Concern for, and public radii ice 5 Religion. 


2 oN SID E RING that this” are circumſtances, both from 
4 without, and from within, of no {mall weight againſt \ our 
preſent, eſtabliſhment, it is certainly ver ry defirable and reaſonable 
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toi 1d- to this, 1 * it. . 
ily expedient} that en ce cg be uſed to introduce, 
25 far as may bas among the maſs of the people, %, A more:fru- 
gal way of living; 24, A due reſpect to the laws and magiſtrates > 
8 A hearty condern for, and public practice of religion 
Fux firſt thing that ought to be introduced, as much as poll 
|; ble, into the niaſs of the-people, is a frugal way of living, Within 

their income, whatever it be. National frugality is the beſt ſup- 
port to a ſtate: for vectigal optimum eſt parſimonia.“ It will 
make people pay chearfully to the public charges; whereas, when 
they live beyond their income, they muſt be grievouſſy pinched i 
war. them, and wilb always be difpoſed to murmur at theſe. public 
taxes. And When their luxury &. has deeply encumbered them; . 
4 almoſt. conſumed their fortunes, they will be always apt · to be 
diſcontented with the preſent ſtate of affairs, and ready to engage 
ia any deſigns to raiſe commotions. This the Romans: found by 


experience, in che decly 


line of their common wealth: they had been 
antiently careful toi prevent too great expence, by ſumptuary laws, 
about eating, ęquipage, and many other things. But when thoſe 

laws. were repealed; and luxury increaſing without controle, and 
the ſortunes of many of their citizens came to be ruined, they ſoon 
were diſpoſed to mala an attempt upon the liberties of their coun - 
try, in order ta; mend their private eircumſtances; this Was hg 
caſe of Catiline s conſpirators, and of the civil wars. 
7 indeed, luxury never Was. at ſo.;great: a ant for- 
merly.. or at leaſt, if it was great among tlie people of quality, it 
was never ſo generally ſpread among the people as to give ground 
for much apprehenſions of this kind. Vet our anceſtots thought | 
i proper, by; ſeveral laws, to prevent tob grea expence, in ſome 
points, eſpecially in that of habits among the people. There were 
laws. : appointing! 'what ſort of cloths each rank of men might wear: 
and Queen: Elizabeth made a ſtrict law to prevent men's running 
in debt for ſome ſort of cloths. And it was certainly a weakneſs 
in King James I to ſuffer them all to be' repealed! If they had 

continued in force to this * with pro der emendations, and others 
2 - had 
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had been added to 0 I alia nation wo d have. ee pon a much 
bettet foot a | BRA wire {ee worthleſs xerfons in 

bits and coaches and fix, while the antient gentry, by firgjning 
to do the ſane, ruin their fortunes. ; Perhaps it will be thought, 


that re always be diſadvantageous to 


-gulations of this fort muſt 
185 ; and it is true, they will by ſo to ſome branches of it; but 
hen thoſe branches of trade are difadvantageous to the nation, and 
tend to its impoveriſntnent. Such a one it our trade with France 
and Flanders at preſent, in which the balance runs at leaſt 
1, 000,000“. per ann. againſt us. To general all trade is diſad- 
vantageous“ which has this circumſtance of the balance againſt us: 
indeed it is wrong, that, even of the national product, people 
ſhould ſpend ſo much as to exceed their indorties; for this muſt 
tend to impovyerich the nobility and gentry. But perhaps it may 
be thought, that this will be of no ill conſequence, becauſe the 
wealth, while kept in the nation, will only change hands, and the 
public will not ſuffer. But this is a miſtake : for families of an- 
tient extraction and quality, though they grow poor, will always 
preſerve! ſomewhat of their high ſpirit: they muſt live, in ſome de- 
Srec, ſuitable to their birth and family, and if they cannot do it, 
will be apt to forward any diſturbances, in, which they may find 
their account. And, thereſore, care ought to be taken to leſſen 
the national conſumption; and, by obliging men to make expence 
only ſuitable to their e en 180 ies ain their 
fortunes. : 
Ix this regulation was SOL Y into —— it 1 1 ad . 
tribute to the thing which I mentioned as neceſſary to pre- 
ſerve the tranquillicy r. our happy conſtitution; (viz.) to recover 
and preſerve, among the maſs of the people, a due regard ſor the 
laws. and magiſtrates. | This is one of the principal grounds of 
peace and happineſs in a ſociety. The antient -politicians, there- 
fore, applied themſelves chiefly to cultivate it; and they ſucceeded 
wonderfully well. The Spartans and the Romans had the greateſt 
teverence for their magiſtrates; which continued all the flouriſh- 
ing times of their republics: and ſoon after it, was ſunk, they de- 
clined 2 us things are certainly come to à very bad paſh in 
this 
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evade them, eſpecially it the pradtice'of ſmuggling; 2715 forry 
to-fay, that they are tos much counteniaticed in this pröctice by 
many of our nobility and gentry. The elections of members of 


much of liberty, have made the low people run into all And of 
licentiouſneſs and rudeneſs. Plato, De Rep. p. 722. ſpeaks of ſome 
cities that may be ſo thirſty of liberty as to be drunk with it, when 
they have corrupt drawers that are orators. This, indeed, is much 
the caſe among us; and is certainly a circumſtance from which no 
ſmall evils may be apprehended. There have been times in this 
nation, and others, when the low people have riſen upon the nobi- 
lity and gentry: and as they have the ſtrength, and in this-nation 
are ſo well fenced with liberties, one does not know what this 
bumour, if it increaſes in the nation, will produce. It is there- 
fore of great importance to ſtop it as much as poſſible; and to re- 
cover a due reſpect for order, for perſons df rank, and for the laws: 
which is the great foundation of all government; that ſo the low 
people may be governed by authority, ar impreſſions. of reſpect. 
_ which is the natural mm; and _ hare: 1 * no > ccoalion 
for force to that purpoſe. TO 3 
Bur 34h, It is alſo of the Patte moment to e a concern 
for religion. This all the politicians of Greece and Rome have 
agreed to be highly neceſſary to the well-being. of Societies; and, 
therefore, they not only endeavoured to encourage it, as much as 
they could, but would not ſuffet the ſophiſts or players, or the 
like, by their diſputes, to unſettle the minds of their people. Plato 
_ adviſes great care to be taken in this point; and when afterwards 
the Greeks gave more into ſophiſtical learning, and the minds of 
the people came to be corrupted with irceligion, their practice came 
to be ſuitably bad. Polybius remarks this, and commends the 
Romans for their care in keeping up a ſpirit of religion, and ſhews 
the advantage they found from it: he alſo foretold the ill conſe- 
| N that would ariſe from their neglect of it. Theſe actually 
"EE | happened 


parliament the conſtant reſort to London; 3 and the talking ſo 1 


grbatly to th ee that Kate. 18 
Tur people of England! were, nr ewbof ib — A. ö 
tinguiſſſed for cheir fegatd-to religion z bat at preſent it muſt be 
owned with concern, that the caſe is ſadly! altered: hardly the ap- 
pearances-of-it'afe/preſerved:.! The many! infidel books that have 
been publiſhed of late; have almoſt quite deſtroyed it, as as it hap- 
pened among the Greeks: = the conſequence is, that even 
_ morality is gone witki ite this muſt render the people harder to be 
governed; and it muſt efpecially make them fit lobſe to the pro- 
teſtarit religion, which is the great ground and ſecurity to this 
eſtabliſhment: It is without doubt therefore of great importance, 
that this matter ſhould be taken care of; and; as far 1 a 
n and practice of. religion ſhould be revived hun bog vii 
Bur how will this, or the other things here mentioned, bei WA 
fected? Indeed, I fear; noteafily or ſoon. Vet certainly ſome me- 
thods may be found that will be of ſervice: and one would hope 
that the wiſdom. of our legiſlature, ho are the moſt proper for 
that purpoſe, will turn their thoughts upon them: In the mean 
time I will venture to ſay, that there is one method which wWould 
be the moſt effectual of all others, and that is the example of per- 
ſons of quality. Tully obſerves how effectual this is; and indeed 
the Roman ſtate, among others, had a remarkable inſtunce of it: 
from a rough and barbarous kind of people, a ſort of banditti, as 
they were at firſt, they ſoon became greatly public-ſpirited, ſelf- 
denying, &. Ho was this change wrought? was it by the po- 
verty,/roughneſs;/or ſimplicity of thoſe times? No: other nations 
have been as rough, and have had as little wealth, and yet have not 
had fo much public ſpirit. The true cauſe was the example of 
ſome few great men, as Tully and Salluſt obſerve: and the like 
effects, though not in ſo eminent a degree, have been wrought in 


ſome other ſtates. Iwill not affirm, that, in the preſent age and in 
our nation, the examples of people'of quality would have quite ſo 
great an ock 3 but it would, bin pe hes wore A 971 ronfiderabls 
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one. If a ſmall number of perſons of rank and eſtaterd pv but 
for inſtance, appear at church conſtantly, with an air of ſerious 
neſs; and would; in their public converſation, expteſe ſome be- 
lief and concern for the truths of religion, &. the middle and 
lower people would ſoon follow them; the infidels would be out 
of countenance ; and their tracts be deſpiſed: In like manner if 
they would endeavour to diſcountenance licentioufneſs; „ ſhew a 
regard to the laws, &c. they would ſoon be followed hy others, 
By. practiſing i ſelf-denial | and public conduct, they might diffuſe 
the ſame kind of ſpirit all round them; as the ſenators of Rome 
did when they contributed to the Punic war: eſpecially, if they 
would take care to give a good education to their children, and 
make early impreſſions on their minds, with regard to theſe and 
other points. But, it may be aſked, Is it likely, that theſe exam- 
ples will be given by the people of quality in ſuch numbers as will 
be any way effectual? To this I can only ſay, that I know ſome, of 
whom there may be ſome hopes of this kind ; and that all in ge- 
neral have more inducement to do it, than they have had perhaps 
in any other nation, or among ourſelves in any other age: for the 
chief inducements to ſuch conduct have been either the deſire of 
preſerving good polities to their deſcendants, the views of applauſe 
here, or the hope of rewards hereafter. 

Now as to the firſt of theſe, I have ſhewn that hardly ever any 
equalled, and none exceeded ours: and if the nobility have any 
regard for their families, they ought to be moſt particularly con- 
cerned to take this method for preſerving the eſtabliſhment ; for, 
if it comes to fail, it will probably firſt fail in that part which re- 
gards the nobility. 

As to the ſecond inducement, they may not cli in this age 
and nation, meet with ſo much applauſe, as they might in ſome 
others formerly: but {till there never will be wanting a great de- 
gree of applauſe to be given to good and public- ſpirited actions. 

As to the laſt inducement, viz. the hopes of reward in another 
life, our nobility have certainly more reaſons to expect it than 
any of the heathens ever had; whoſe views of this kind were fo 
uncertain, Gat, though Tully repreſents Scipio as being much 
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them in thoſe 
[1TH us at preſent 


he may juſtly hope for an 
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